
SUPREME COURT OF GEORGIA

von Thomas v. State
293 Ga. 569 (2013) · Decided September 9, 2013

SUMMARY

The Georgia Supreme Court held that a motion to vacate a sentence filed nearly five years after
sentencing was properly within the sentencing court’s jurisdiction only if it asserted a cognizable claim
that the sentence was void. A challenge to the validity of a prior conviction used for recidivist
sentencing, including an alleged denial of counsel, does not constitute such a void-sentence claim. The
court vacated the Court of Appeals’ decision and remanded with direction to dismiss the motion.
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QUESTIONS PRESENTED



1. Whether the sentencing court had jurisdiction nearly five years after sentencing to consider a motion to
vacate based on the alleged invalidity of a prior conviction used for recidivist sentencing.

2. Whether an alleged denial of counsel in connection with a prior conviction used as a recidivist-
sentencing predicate constitutes a claim that the later sentence is void.

3. Whether the lower courts properly reached the merits of von Thomas's challenge to the prior conviction.

HOLDINGS

1. After the ordinary one-year period for modifying or vacating an imprisonment sentence has expired, the
sentencing court has jurisdiction only over a motion presenting a cognizable claim that the sentence is
void.

2. A sentence is void only when the punishment imposed is not authorized by law; a challenge to the
existence or validity of a factual or adjudicative predicate for the sentence generally does not establish
that the sentence itself is void.

3. An alleged denial of counsel in connection with a prior conviction used as a predicate for recidivist
sentencing is a challenge to the validity of the prior conviction, not a claim that the recidivist sentence
itself was unauthorized by law; therefore, it does not confer jurisdiction over an untimely motion to
vacate the sentence.

KEY QUOTATIONS

“A sentence is void if the court imposes punishment that the law does not allow.” (571)

“Because such claims can be waived, they necessarily do not amount to claims that the sentence imposed was
void” (573)

“In his motion to vacate his sentence, von Thomas did not assert a claim that his sentence was void, meaning
that it was a sentence that the law did not allow.” (575)

FACTUAL BACKGROUND

In 2006, von Thomas pleaded guilty to unlawful possession of methamphetamine after the State gave notice that
it would seek a recidivist sentence based on three prior felony convictions. The sentencing court imposed twelve
years of imprisonment without parole followed by eighteen years of probation under OCGA § 17-10-7 (c).
Nearly five years later, von Thomas alleged that one of the prior convictions was obtained without the assistance
of counsel and argued that the conviction could not support recidivist sentencing.

PROCEDURAL HISTORY

Von Thomas pleaded guilty to unlawful possession of methamphetamine in 2006 and received a recidivist
sentence under OCGA § 17-10-7 (c), based in part on a prior conviction allegedly obtained without counsel.
Nearly five years later, he moved the sentencing court to vacate the sentence. The sentencing court denied the
motion on the merits, and the Court of Appeals affirmed on the merits. The Supreme Court vacated the Court of
Appeals' decision because the sentencing court lacked jurisdiction to reach the merits and remanded with
directions to dismiss the motion.



DISPOSITION

vacated

REMAND INSTRUCTIONS

The Court of Appeals must vacate the sentencing court's decision and remand to the sentencing court for
dismissal of von Thomas's motion for lack of jurisdiction.
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