SUPREME COURT OF OREGON

State ex rel. Juvenile Department v. S.P.

346 Or. 592 (2009) - Decided August 13, 2009

SUMMARY

The Oregon Supreme Court reviewed whether statements made by a three-year-old sexual-abuse

victim to CARES Northwest staff were testimonial under the Sixth Amendment’s Confrontation

Clause. The court also held that the juvenile’s challenge under State v. Campbell to the stipulated

unavailability of the child was unpreserved and not reviewable as plain error. The court affirmed the

Court of Appeals’ decision.
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1. Whether the youth preserved a Campbell-based challenge to the juvenile court's acceptance of the

parties' stipulation that the child was unavailable and incompetent to testify.

2. Whether the child's statements to CARES personnel were testimonial under the Sixth Amendment's

Confrontation Clause.

3. Whether statements made during a CARES evaluation serving both medical and forensic purposes are

testimonial when CARES personnel act as proxies for police.

4. Whether the Court of Appeals correctly left intact the juvenile court's jurisdictional finding based on

first-degree sexual abuse while reversing the finding based on first-degree sodomy.

HOLDINGS

1. A party that stipulated in the juvenile court to the child's unavailability could not raise on appeal, without
having preserved the issue below, a claim that the juvenile court was independently required under

Campbell to determine the child's competency and unavailability.

2. The child's statements to CARES personnel describing the abuse and identifying the youth as the
perpetrator were testimonial under the Sixth Amendment.

3. Because the youth had no prior opportunity to cross-examine the unavailable child, the Sixth

Amendment barred admission of the CARES statements in the juvenile delinquency proceeding.

KEY QUOTATIONS

“In conclusion, we hold that N’s statements to CARES, in which he identified youth as his abuser and

described the occurrence and extent of the abuse, are testimonial.” (627)

“Because youth had no prior opportunity to cross-examine N, the Confrontation Clause of the Sixth
Amendment bars admission of those statements in this proceeding.” (627)

“N acted as a witness; he bore testimony against youth.” (624)

FACTUAL BACKGROUND

A three-year-old child made statements to his parents indicating that the youth had touched and attempted to
suck the child's penis. During a CARES Northwest evaluation conducted by a pediatrician and social worker,
with a sheriff's deputy monitoring, the child described the abuse and identified the youth as the perpetrator.
CARES coordinated with DHS and law enforcement, provided its evaluation report to detectives, and
recommended further investigation. The child was stipulated to be unavailable to testify, and the juvenile court

admitted his statements.

PROCEDURAL HISTORY

The juvenile court admitted the child's statements to his parents and to CARES under Oregon's hearsay
exceptions and found the youth within its jurisdiction for conduct constituting first-degree sodomy and first-
degree sexual abuse if committed by an adult. The Court of Appeals held the CARES statements testimonial and

inadmissible under Crawford, vacated the sodomy jurisdictional finding, and affirmed the sexual-abuse finding.



The Oregon Supreme Court affirmed the Court of Appeals, reversed the juvenile court's sodomy jurisdictional

finding, affirmed jurisdiction on other grounds, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The juvenile court's jurisdictional finding based on conduct that would constitute first-degree sodomy if
committed by an adult was reversed. The jurisdictional finding on other grounds, including first-degree sexual

abuse, was affirmed, and the case was remanded to the juvenile court for further proceedings.
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