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SUMMARY

The Nebraska Supreme Court held that the district court abused its discretion by excluding the
defendant's affidavit statements as a discovery sanction for failing to attend two depositions. Because
the excluded evidence supported the defendant's fraud defenses and counterclaims and created a
genuine issue of material fact, the court reversed the summary judgment and remanded for further
proceedings.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by excluding Tevogt's affidavit statements as a discovery
sanction for his failure to attend two depositions.

2. Whether the district court erred in granting summary judgment to Hill and Thorsen after excluding the
affidavit evidence.

HOLDINGS

1. Under Neb. Ct. R. Disc. § 6-337, the court may sanction a party who fails to attend the party's own
deposition even without a prior discovery order.

2. The district court abused its discretion by imposing the severe sanction of excluding Tevogt's affidavit
statements.

3. The grant of summary judgment for Hill and Thorsen was erroneous because the excluded evidence
created a genuine issue of material fact concerning the underwriting-account shortfall.

KEY QUOTATIONS

“Relevant factors include the prejudice or unfair surprise suffered by the party seeking sanctions, the
importance of the evidence which is the root of the misconduct, whether the court warned the sanctioned
party about the consequences of its misconduct, whether the court considered less drastic sanctions, the
sanctioned party’s history of discovery abuse, and whether the sanctioned party acted willfully or in bad
faith.” (at 6)

“We conclude that the court abused its discretion by excluding statements in Tevogt’s affidavit as a sanction
for his failure to attend depositions, and further erred in granting summary judgment for the plaintiffs.” (at 8)

FACTUAL BACKGROUND

In 2012, Mark Tevogt purchased Jody A. Hill's and Dean Owen Thorsen's interests in JGP, LLC, financing the
purchase with a promissory note payable to them. Tevogt defaulted, and Hill and Thorsen sued for
approximately $120,000 in unpaid principal and interest. Tevogt asserted fraud-related defenses and
counterclaims, alleging that the plaintiffs misrepresented or concealed JGP's finances, including an
approximately $60,000 shortfall in an underwriting account. After the district court initially found that his
affidavit created a genuine issue of material fact, Tevogt failed to attend two scheduled depositions, leading the
court to exclude the affidavit statements and grant summary judgment to the plaintiffs.

PROCEDURAL HISTORY

Hill and Thorsen sued Tevogt for damages under a promissory note after he defaulted. The district court initially
denied summary judgment because Tevogt's affidavit created a factual dispute concerning an alleged
underwriting-account shortfall. After Tevogt failed to attend two scheduled depositions, the court excluded his



affidavit statements concerning the alleged misrepresentations and shortfall, then granted summary judgment to
the plaintiffs and dismissed Tevogt's counterclaim. The Nebraska Supreme Court reversed and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded for further proceedings. The court did not determine whether Tevogt's conduct
warranted a lesser discovery sanction.
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