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SUMMARY

The Florida Second District Court of Appeal reviewed a foreclosure decree involving a consolidated
promissory note and chattel mortgage covering road-building equipment, including a Northwest 95
dragline. The court held that the mortgage and foreclosure could not impair United Contractors' rights
in the dragline because of its open possession, the recorded bill of sale, Industrial Credit Company's
acceptance of Contractors' payments, and the lack of Contractors' assent to the refinancing
arrangement. The decree was affirmed in part and reversed in part, with directions to reestablish the
parties' rights and obligations concerning the dragline.
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QUESTIONS PRESENTED

1. Whether Industrial's consolidated promissory note and chattel mortgage could be enforced against the
NW #95 dragline as against Contractors and Acme.

2. Whether Industrial's acceptance of Contractors' payments and its knowledge or constructive notice of
Contractors' open possession and claimed interest prevented Industrial from asserting the consolidated
mortgage against the dragline.

3. Whether Construction and Industrial could modify or impair Contractors' contractual and property rights
in the dragline without Contractors' assent.

HOLDINGS

1. The chancellor erred by including the NW #95 dragline in Industrial's mortgage foreclosure as against
Contractors' rights.

2. The consolidation of the dragline debt with Construction's unrelated debts constituted a modification
that could not impair Contractors' rights without mutual assent.

KEY QUOTATIONS

“Industrial could not disclaim a contract upon which it was accepting payments.” (at 702)

“This constitutes a complete modification of the contract insofar as Contractors was concerned, and such
modification, under the conditions then existing between Contractors and Industrial, could only be
accomplished by mutual assent.” (at 702)

“In the case sub judice what Industrial and Construction attempted on December 31, 1963 constituted a
complete impairment of Contractors' property right in the dragline, without any breach by Contractors, and
this the Court cannot permit.” (at 702)

FACTUAL BACKGROUND

Construction originally acquired the NW #95 dragline under a lease-purchase arrangement and later entered a
retail installment contract for its purchase. Construction then transferred the dragline to Contractors by a lease-
purchase contract and bill of sale, while Contractors possessed the dragline openly and made monthly payments
directly to Industrial under the assigned retail installment contract. Without Contractors' knowledge or consent,
Construction and Industrial consolidated the dragline indebtedness with separate debts into a new note and
chattel mortgage covering the dragline, although Contractors was not in default. Industrial subsequently sought
to foreclose the mortgage against the dragline.

PROCEDURAL HISTORY



United Construction filed a complaint in the Polk County Circuit Court seeking a declaratory decree concerning
disputes over road-building equipment and later added Acme as a defendant. Industrial intervened, seeking
foreclosure of a consolidated promissory note and chattel mortgage covering multiple items, including the
dragline. The chancellor entered a final decree awarding Industrial the amount due under the note and mortgage
and authorizing foreclosure, including sale of the dragline. The appellate court affirmed the decree except as it
affected the dragline and Contractors' rights, and remanded with directions.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Re-establish the reciprocal rights and obligations of Contractors and Industrial concerning the dragline and the
contracts existing before the December 31, 1963 documents, and permit amendments or recasting of the
pleadings as necessary or expedient to accomplish that objective.
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