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SUMMARY

The Colorado Supreme Court addresses the appropriate standard for consequential damages arising
from wrongful attachment, an economic tort. It holds that recoverable damages must be the natural
and probable result of the tortious act, proximately caused, and reasonably ascertainable. The court
affirms an award for the increased cost of acquiring 95,000 shares of stock but denies speculative lost
profits on 105,000 shares that were not purchased.
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PROCEDURAL POSTURE Petitioners sought damages in the Boulder County District Court for
the wrongful prejudgment attachment of Respondent's funds. The trial
court awarded only interest, the Colorado Court of Appeals reversed in
part and awarded the increased acquisition cost for stock but denied
lost profits, and the Colorado Supreme Court granted certiorari to
determine the proper standard for consequential damages in an
economic tort action.

STANDARD OF REVIEW The court reviewed the legal standard governing consequential
damages de novo and determined proximate cause as a matter of law
because the undisputed evidence permitted only one reasonable
inference. Whether damages were reasonably ascertainable was
assessed under the reasonable-certainty requirement.

PRECEDENTIAL VALUE Published, precedential decision of the Colorado Supreme Court
issued en banc.

PARTIES Robert R. Vanderbeek, William C. Bacon, Dorothy Severson, as co-
trustees on behalf of the James W. Vanderbeek Generation-Skipping
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QUESTIONS PRESENTED

1. What standard governs recovery of consequential damages arising from wrongful attachment and other
economic torts?

2. Whether the wrongful attachment proximately caused the increased price Respondent paid for 95,000
Osicom shares and Respondent's inability to purchase an additional 105,000 shares.

3. Whether the increased acquisition cost and claimed lost profits were reasonably ascertainable and
therefore recoverable.

HOLDINGS

1. Consequential damages arising from an economic tort are recoverable when they are the natural and
probable result of the injury sustained by virtue of the tortious act, are proximately caused by that act,
and are reasonably ascertainable. The more restrictive Hadley v. Baxendale contract standard does not
govern when the breached duty arises independently of a contract.

2. The wrongful attachment proximately caused both the increased price Respondent paid to acquire
95,000 shares of Osicom stock and Respondent's inability to purchase an additional 105,000 shares.

3. The additional amount Respondent paid to acquire 95,000 Osicom shares was reasonably ascertainable
and recoverable as consequential damages.

4. Respondent could not recover claimed lost profits on the 105,000 Osicom shares it did not purchase
because the amount of those profits was not reasonably ascertainable.

KEY QUOTATIONS

“Accordingly, we hold that the appropriate measure of the damages a victim of wrongful attachment may
recover is such damage as is "the natural and probable result of the injury sustained by virtue of the tortious
act."” (872)

“As is the case in other tort actions, the recovery of these damages is limited by the requirements that such
damages be proximately caused by the tortious act, and that they be reasonably ascertainable.” (872)

“We hold that consequential damages are recoverable in torts of economic interference, such as the wrongful
attachment here.” (876)

FACTUAL BACKGROUND



Petitioners obtained a prejudgment writ of attachment against funds expected to be deposited into Respondent's
bank account, causing the bank to freeze approximately $1,023,370. Respondent had earmarked $450,000 of
those funds to purchase 200,000 shares of Osicom stock, but the attachment prevented the purchase until the writ
was dissolved approximately one month later. Because the stock price rose substantially, Respondent purchased
only 95,000 shares at an increased cost and claimed additional damages for lost profits on the 105,000 shares it
could no longer purchase.

PROCEDURAL HISTORY

Petitioners obtained an ex parte prejudgment writ of attachment that froze approximately $1 million in
Respondent's bank account. The trial court later dismissed the underlying action for lack of subject-matter
jurisdiction and dissolved the writ, but denied Respondent's claimed consequential damages beyond interest. The
court of appeals reversed in part, awarding the increased cost of stock purchased after the attachment but
denying lost profits on stock Respondent did not purchase. The Supreme Court affirmed the court of appeals'
judgment and remanded for recalculation of damages consistent with its opinion.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case was remanded to the court of appeals to return it to the trial court for recalculation of Respondent's
damages consistent with the opinion, including the recoverable increased acquisition cost and excluding the
speculative lost profits.
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