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SUMMARY

The Nebraska Supreme Court held that a district court has jurisdiction under Neb. Rev. Stat. § 29-

1819.02 to consider a motion to withdraw a guilty plea and vacate a conviction based on an inadequate

immigration advisement, even after the defendant has completed the sentence. The court disapproved

any contrary limitation suggested in State v. Rodriguez-Torres and reversed and remanded the

dismissal for lack of jurisdiction. The court did not address Rodriguez’s alternative common-law

jurisdiction argument.
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Rodriguez appealed the Sarpy County District Court's dismissal for
lack of subject matter jurisdiction of his motion to withdraw his guilty
plea and vacate his 2004 conviction based on an allegedly deficient

immigration advisement.

Subject matter jurisdiction is a question of law reviewed
independently of the lower court's decision.
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QUESTIONS PRESENTED

1. Whether Neb. Rev. Stat. § 29-1819.02(2) gives a court jurisdiction to consider a motion to withdraw a
guilty plea and vacate a conviction when the plea was accepted on or after July 20, 2002 but the

defendant completed the sentence before filing the motion.

2. Whether the court should decide Rodriguez's alternative argument that jurisdiction existed under a

common-law procedure for withdrawing a plea.

HOLDINGS

1. For pleas accepted on or after July 20, 2002, § 29-1819.02(2) gives a court jurisdiction to consider a
motion to withdraw the plea and vacate the judgment regardless of whether the defendant completed the

sentence before filing the motion.

2. The court did not decide whether an alternative common-law procedure supplied jurisdiction because
jurisdiction existed under § 29-1819.02(2), making the alternative issue unnecessary to the case's

disposition.

KEY QUOTATIONS

“To the extent that our statement in Rodriguez-Torres can be interpreted to limit the relief provided in § 29-
1819.02(2) to a defendant whose sentence has not been completed, such interpretation is expressly
disapproved.” (723)

“The only time-based limitation imposed by the statute is that the plea sought to be withdrawn must have
been accepted on or after July 20, 2002.” (726)

FACTUAL BACKGROUND

In 2004, Rodriguez entered a guilty plea to attempted possession of a controlled substance, a Class I
misdemeanor, after the charge was reduced pursuant to a plea agreement. Before accepting the plea, the district
court warned him generally that a felony plea might cause deportation, but it did not give the statutory
advisement concerning removal or denial of naturalization. Rodriguez was sentenced to two years' probation,
completed his sentence, and later moved to withdraw his plea after immigration authorities took him into

custody.

PROCEDURAL HISTORY

Rodriguez pleaded guilty in 2004 to attempted possession of a controlled substance and received two years'
probation. After completing his sentence, he moved in 2013 to withdraw his plea and vacate the conviction,
alleging that the court had failed to provide the advisement required by Neb. Rev. Stat. § 29-1819.02(1) and that
he faced immigration consequences. The district court dismissed the motion for lack of jurisdiction, and the

Nebraska Supreme Court reversed and remanded.

DISPOSITION
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REMAND INSTRUCTIONS

The district court must consider Rodriguez's motion to withdraw his guilty plea and vacate his conviction on the

merits under § 29-1819.02(2), rather than dismissing it for lack of jurisdiction.
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