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SUMMARY

The Colorado Supreme Court considered whether a defendant proceeding pro se could assert

ineffective assistance of counsel against appointed advisory appellate counsel. The court held that such

a claim is generally unavailable when counsel acts only in an advisory capacity, but may be available

if advisory counsel assumes a broader role and exercises control appropriate for legal representation.

Deferring to the trial court’s finding that counsel acted solely as advisory counsel, the court affirmed

the judgment of the court of appeals.
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QUESTIONS PRESENTED

1. Whether a defendant who elects self-representation may assert an ineffective-assistance claim against

advisory appellate counsel.

2. Whether advisory counsel becomes subject to an ineffective-assistance claim when counsel assumes a

broader role and exercises a degree of control appropriate for traditional legal representation.

3. Whether Downey's advisory appellate counsel exceeded the limited advisory role in this case.

HOLDINGS

1. A defendant who knowingly and voluntarily waives the right to counsel and proceeds pro se ordinarily
may not maintain a constitutional ineffective-assistance claim against advisory counsel because the

defendant has no constitutional right to advisory counsel.

2. A defendant may assert ineffective assistance against advisory counsel if advisory counsel exceeds the
advisory role and assumes a broader role involving a degree of control appropriate for traditional legal
representation; the claim is limited to the duties assigned to or assumed by counsel.

3. Downey could not maintain an ineffective-assistance claim because the trial court's supported factual

finding established that his appellate attorney acted solely as advisory counsel.

KEY QUOTATIONS

“Once advisory counsel exceeds his role as advisory counsel and exercises a degree of control appropriate
for legal representation, a defendant may assert an ineffective assistance of counsel claim "within the limited
scope of the duties assigned to or assumed by counsel."” (25 P.3d at 1205)

“Under these circumstances, Downey could not maintain a claim for ineffective assistance of counsel against

his advisory appellate counsel.” (25 P.3d at 1206)

FACTUAL BACKGROUND

Downey elected to represent himself on appeal after dissatisfaction with his trial counsel, and the trial court
appointed a privately retained attorney as advisory appellate counsel. The attorney drafted appellate briefs, but
Downey participated in selecting the issues, retained veto power over the issues raised, and signed the briefs.
Downey insisted that his ineffective-assistance-of-trial-counsel claim be raised on direct appeal rather than in
post-conviction proceedings. After an evidentiary hearing, the trial court credited counsel's testimony and found

that counsel acted solely in an advisory capacity.

PROCEDURAL HISTORY

Downey was convicted of possession of contraband, attempted escape, conspiracy to commit escape, and five
habitual-criminal counts. He elected to proceed pro se on appeal, while the trial court appointed his privately
retained attorney as advisory counsel. After a partially successful direct appeal, Downey filed a Crim. P. 35(c)

motion alleging that advisory appellate counsel was ineffective for raising trial-counsel ineffectiveness on direct



appeal rather than in post-conviction proceedings. The trial court denied the motion, the court of appeals

affirmed, and the Colorado Supreme Court granted certiorari and affirmed.
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