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SUMMARY

The Appellate Division, First Department modified an order dismissing Meagan McGough’s
complaint against Phillips & Associates, PLLC. It reinstated claims for tortious interference with
prospective business relations and defamation based on alleged out-of-court statements, while
affirming dismissal of the abuse of process and intentional infliction of emotional distress claims.
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PROCEDURAL POSTURE Plaintiff appealed from an order granting defendant's motion to
dismiss the complaint.

STANDARD OF REVIEW On a motion to dismiss, the court accepted plaintiff's allegations as
true and considered whether defendant's submissions conclusively
refuted those allegations.

PRECEDENTIAL VALUE Published New York appellate decision

PARTIES Meagan McGough v. Phillips & Associates, PLLC

TOPICS

motions to dismiss intentional interference with expectancy defamation appellate procedure

civil procedure



PRACTICE AREAS

civil procedure appellate procedure torts defamation remedies

QUESTIONS PRESENTED

1. Whether commencement of the underlying sexual-harassment lawsuit, allegedly motivated by malice,
constituted abuse of process.

2. Whether the allegations stated a claim for intentional infliction of emotional distress.

3. Whether the allegations that defendant filed the underlying action despite knowing evidence disproved
its allegations were sufficient to invoke the sham exception to the Noerr-Pennington doctrine and
support a tortious interference with prospective business relations claim.

4. Whether the litigation privilege barred the defamation claim based on statements in the complaint and
whether it also barred alleged circulation of the draft complaint to plaintiff's students.

5. Whether plaintiff should be granted leave to amend the complaint.

HOLDINGS

1. The mere commencement of an action, even with a malicious motive, does not constitute abuse of
process absent an improper use of process after it was issued.

2. The commencement of a baseless lawsuit, and even false statements to police resulting in arrest and
incarceration, is not sufficiently outrageous to support an intentional infliction of emotional distress
claim under the circumstances alleged.

3. A claim predicated on commencement of litigation may proceed under the sham exception to the Noerr-
Pennington doctrine when the plaintiff alleges that the defendant filed the action despite awareness of
evidence disproving its allegations, and the defendant's correspondence does not conclusively refute
those allegations at the pleading stage.

4. The litigation privilege bars a defamation claim based on statements in the complaint or otherwise made
to the court in the underlying action, but it does not bar a claim based on alleged circulation of the draft
complaint to persons unrelated to the litigation.

5. Leave to amend was properly denied because plaintiff did not identify potentially outcome-changing
amendments.

KEY QUOTATIONS

“The mere commencement of the underlying sexual harassment lawsuit brought against plaintiff in the United
States District Court for the Southern District of New York, even if filed with a malicious motive, was not an
abuse of process, nor has plaintiff alleged any "improper use of the process after it was issued"” ([*1])

“while not to be condoned, is not so outrageous in character, and so extreme in degree, as to go beyond all
possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community”
([*1])

FACTUAL BACKGROUND



Plaintiff alleged that defendant commenced an underlying sexual-harassment action against her despite
defendant's awareness of evidence disproving the allegations. Plaintiff also alleged that defendant circulated a
draft of that complaint to her students, thereby making defamatory statements outside the litigation. The
appellate court evaluated claims for abuse of process, intentional infliction of emotional distress, tortious
interference with prospective business relations, and defamation.

PROCEDURAL HISTORY

Supreme Court, New York County, granted defendant's motion to dismiss the complaint in an order entered on or
about March 19, 2025. The Appellate Division unanimously modified the order, reinstating the tortious
interference with prospective business relations claim and the portion of the defamation claim based on out-of-
court statements, while affirming the order in all other respects.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reinstate the tortious interference with prospective business relations claim and the portion of the defamation
claim premised on out-of-court statements; otherwise leave the dismissal in place.
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