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SUMMARY

The Supreme Court of Nebraska dismissed Benjamin D. Rose’s petition for further review as untimely.
Although Rose tendered the petition within 30 days of the Nebraska Court of Appeals’ decision, he did
not pay the required $50 docket fee until two days after the filing deadline. The court held that timely
payment of the docket fee was mandatory and jurisdictional.
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DISPOSITION dismissed

PROCEDURAL POSTURE The appellee petitioned the Nebraska Supreme Court for further
review of a Nebraska Court of Appeals memorandum opinion that had
reversed the district court's denial of the appellant's motion for a new
trial and remanded for a new trial. The Supreme Court dismissed the
petition as untimely because the required docket fee was not paid
when the petition was initially tendered.

STANDARD OF REVIEW The court reviewed whether the petition for further review was timely
and properly filed under the governing statute and court rule.

PRECEDENTIAL VALUE Published opinion; binding precedent of the Supreme Court of
Nebraska
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QUESTIONS PRESENTED

1. Whether a petition for further review is properly filed when tendered within 30 days but without the
statutorily required docket fee.

2. Whether Rose's August 24 petition for further review was timely after the initial August 22 submission
lacked the required docket fee.

HOLDINGS

1. Payment of the $50 docket fee required by Neb. Rev. Stat. § 33-103 and Nebraska Court Rule of
Practice 2F(1) is mandatory and jurisdictional; a petition tendered without the fee is not properly filed.

2. Rose's petition for further review was untimely because the petition was not accompanied by the
required docket fee until August 24, after the August 22 deadline.

KEY QUOTATIONS

“A petition for further review, albeit tendered to the clerk within 30 days after the Court of Appeals has issued
its decision, is not properly filed unless and until the required docket fee is timely paid.” (704 N.W.2d 229)

FACTUAL BACKGROUND

Robertson sued Rose after a motor vehicle accident, and a jury returned a verdict in Rose's favor. The district
court denied Robertson's motion for a new trial, but the Nebraska Court of Appeals reversed and remanded for a
new trial. Rose attempted to petition for further review on the final day of the filing period without paying the
newly required $50 docket fee and paid the fee two days later.

PROCEDURAL HISTORY

Following a jury verdict for Rose in a motor vehicle negligence action, the district court for Box Butte County
denied Robertson's motion for a new trial. Robertson appealed, and the Nebraska Court of Appeals reversed and
remanded for a new trial on July 22, 2005. Rose attempted to file a petition for further review on August 22
without the required $50 docket fee, then paid the fee and resubmitted the petition on August 24. The Nebraska
Supreme Court held the petition untimely and dismissed it.
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