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SUMMARY

The California Court of Appeal reviewed Margaret McCann’s challenge to the City of San Diego’s

CEQA review of utility-undergrounding projects. The court held that McCann’s claims concerning

projects deemed exempt from CEQA were barred because she failed to exhaust the City’s

administrative appeal procedure, and it rejected most challenges to the mitigated negative declaration

for the remaining projects. The court nevertheless reversed in part because the City’s finding that the

projects would not significantly affect greenhouse-gas emissions was unsupported by substantial

evidence, requiring further review for consistency with the City’s Climate Action Plan.
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Appeal from a San Diego County Superior Court judgment denying a
petition for writ of mandate challenging the City of San Diego's
CEQA determinations and denying a request for a preliminary

injunction.

CEQA compliance is reviewed for prejudicial abuse of discretion. The
appellate court independently reviews the agency's action, applying de
novo review to legal issues and determining whether the agency
proceeded as required by law and whether its factual determinations
are supported by substantial evidence. The exhaustion issue was
reviewed de novo. Denial of a preliminary injunction is reviewed for

abuse of discretion.
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QUESTIONS PRESENTED

1. Whether McCann's CEQA challenge to the projects found categorically exempt was barred because she
failed to exhaust the City's administrative appeal procedure.

2. Whether the City's notice of the right to appeal the exemption determination satisfied due process and

CEQA requirements.
3. Whether the City improperly bifurcated the exemption determination from project approval.

4. Whether the City improperly segmented the MND projects from the broader utility-undergrounding

program.

5. Whether the project description was inadequate because the precise locations of transformer boxes had
not yet been determined.

6. Whether substantial evidence supported a fair argument that the MND projects would cause a significant

aesthetic impact requiring an EIR.

7. Whether substantial evidence supported the City's finding that the MND projects would have no

significant impact from greenhouse-gas emissions.

8. Whether the superior court abused its discretion in denying a preliminary injunction.

HOLDINGS

1. McCann's challenge to the City's determination that the Exempt Projects were exempt from CEQA was

barred because she failed to use the City's available administrative appeal procedure.

2. The City's notice of the right to appeal the exemption determination was adequate for due process and
CEQA purposes.

3. The City lawfully delegated the CEQA exemption determination to staff while reserving project
approval for the City Council.

4. The City did not improperly segment the MND projects from the broader utility-undergrounding

program.

5. The project description was adequate even though the precise locations of individual transformer boxes

had not yet been selected.



6. McCann failed to identify substantial evidence supporting a fair argument that the MND projects would

cause a significant aesthetic impact requiring preparation of an EIR.

7. The City abused its discretion by finding that the MND projects would have no significant greenhouse-
gas impact without analyzing whether the projects were consistent with the City's Climate Action Plan

and identifying applicable reduction measures.

8. The superior court properly denied the preliminary injunction because McCann could not demonstrate a
probability of prevailing on the merits of her challenge to the Exempt Projects.

KEY QUOTATIONS

“In brief, the rule is that where an administrative remedy is provided by statute, relief must be sought from the

administrative body and this remedy exhausted before the courts will act.” (18)

“There is no dispute that CEQA forbids “piecemeal” review of the significant environmental impacts of a

project.” (31)

“Only through an accurate view of the project may affected outsiders and public decision-makers balance the
proposal’s benefit against its environmental cost, consider mitigation measures, assess the advantage of

terminating the proposal (i.e., the “no project” alternative) and weigh other alternatives in the balance.” (32)

“Without conducting the required analysis to determine consistency with the Climate Action Plan and
identifying any applicable requirements, the City’s determination that the projects would not have a

significant impact as it relates to greenhouse gas emissions is not supported by substantial evidence.” (50)

FACTUAL BACKGROUND

The City of San Diego's long-running Utilities Undergrounding Program converts overhead utility lines to
underground systems in neighborhood blocks and high-traffic corridors. The projects require trenching,
underground conduit and cable, above-ground transformer boxes, removal of utility poles and wires, and related
street and landscaping work. The City determined that one group of projects was categorically exempt from
CEQA and adopted a mitigated negative declaration for another group. McCann challenged the environmental
review, particularly the transformer boxes, aesthetics, tree removal, project segmentation, and greenhouse-gas

emissions.

PROCEDURAL HISTORY

McCann challenged two sets of utility-undergrounding projects. The superior court held that her challenge to the
projects determined exempt from CEQA was barred by failure to exhaust administrative remedies and rejected
her challenges to the mitigated negative declaration for the other projects. It also denied her request for a
preliminary injunction. The Court of Appeal affirmed the rulings concerning the exempt projects and injunction,

but reversed as to the MND projects because the City's greenhouse-gas analysis was incomplete.

DISPOSITION
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REMAND INSTRUCTIONS

The superior court was directed to enter a new judgment granting the petition as to the second cause of action
challenging the MND Projects and to issue a peremptory writ of mandate directing the City to set aside its
March 5 and March 7, 2019 resolutions adopting the MND, the mitigation monitoring and reporting program,
and establishing the relevant utility-undergrounding districts. The City must conduct the required Climate Action
Plan consistency analysis and identify applicable greenhouse-gas reduction measures before determining
whether the MND may be certified or an EIR is required. The judgment was affirmed in all other respects,

including the denial of the preliminary injunction.
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