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DISPOSITION other

PROCEDURAL POSTURE Appeal from the United States District Court for the Northern District
of Ohio, consolidated breach-of-contract actions after bench trial.

STANDARD OF REVIEW De novo for legal issues (contract interpretation, forfeiture clause
validity); clear error for factual findings; abuse of discretion for
damages award.
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PRACTICE AREAS

Contracts Commercial Litigation

QUESTIONS PRESENTED

1. Whether the forfeiture clause is an unenforceable penalty under Ohio law.



2. Whether the nonsolicitation provision is unambiguous and bars all solicitations of EMS merchants.

3. Whether the district court erred in calculating damages by failing to consider costs and using the wrong
monthly residual income figure.

HOLDINGS

1. The forfeiture clause is an unenforceable penalty because EMS treated the clause as a remedy for
breach, not as a condition on residual income, and the clause fails the penalty analysis under Ohio law.

2. The nonsolicitation provision is ambiguous, and the district court's interpretation (barring only
solicitations that reduce EMS business) is not clearly erroneous.

3. The district court erred by using the wrong monthly residual income figure ($133,000 instead of
$127,896.62) and by failing to consider costs when calculating damages.

KEY QUOTATIONS

“A penalty provision enforces an absolute noncompetition ban that 'prevent[s] an [agent] from working for a
competitor,' whereas a forfeiture clause imposes an optional noncompetition restriction that only 'call[s] for a
forfeiture of certain benefits should he do so.'” (at 12)

“The sole purpose of contract damages is to compensate the nonbreaching party for losses suffered as a result
of a breach.” (at 21)

“It is hard to see how a clause seeks to estimate the amount of loss from a breach if it grants the same lump-
sum payment for major and minor breaches alike.” (at 10)

FACTUAL BACKGROUND

Electronic Merchant Services (EMS), an independent sales organization, contracted with Choice Merchant
Services (Infinity Capital) as an agent to recruit merchants. The contract included a nonsolicitation provision and
a forfeiture clause allowing EMS to stop paying residual income if Choice breached the nonsolicitation
provision. Choice solicited EMS merchants for secondary processing, and EMS terminated the agreement and
stopped residual payments. EMS then sued for breach of contract, and Choice sued for wrongful termination.

PROCEDURAL HISTORY

EMS brought breach-of-contract suit against Choice and Golino in state court; removed to federal court on
diversity jurisdiction. Choice and Golino counterclaimed. District court consolidated cases and held a bench
trial, issuing a mixed ruling: found Choice breached nonsolicitation provision but held forfeiture clause
unenforceable penalty, awarded damages to both parties. EMS appealed the forfeiture ruling, interpretation of
nonsolicitation provision, and damages calculation.

DISPOSITION

other

REMAND INSTRUCTIONS



On remand, the district court should recalculate Choice's damages using the correct monthly residual income
figure and considering the costs that Choice would have incurred to maintain its portfolio. The court may take
additional evidence.
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