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SUMMARY

The Appellate Division, First Department modified an order of the Supreme Court, New York County,
granting plaintiffs summary judgment on liability under Labor Law § 240(1) arising from injuries
caused by an unsecured steel bar falling during construction work. The court otherwise affirmed the
dismissal of the Labor Law § 200 and common-law negligence claims, concluding that defendants
failed to raise a triable issue of fact.
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DISPOSITION other

PROCEDURAL POSTURE Appeal from an order granting defendants summary judgment
dismissing plaintiffs' Labor Law § 200 and common-law negligence
claims and denying plaintiffs summary judgment on liability under
Labor Law § 240(1).

STANDARD OF REVIEW Summary judgment is proper where the moving party establishes
prima facie entitlement to judgment as a matter of law and the
opposing party fails to raise a triable issue of fact.
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PARTIES Cristian Valarezo et al. v. HP Jamsta Housing Development Fund
Company Inc. et al.



TOPICS

construction law personal injury negligence appellate procedure standard of review

PRACTICE AREAS

construction law personal injury negligence appellate procedure

QUESTIONS PRESENTED

1. Whether plaintiffs were entitled to summary judgment on liability under Labor Law § 240(1) where an
unsecured steel bar being hoisted by excavation equipment fell and struck plaintiff.

2. Whether defendants raised a triable issue of fact in opposition to plaintiffs' motion.

3. Whether the appellate court should reach the arguments concerning the Labor Law § 200 and common-
law negligence claims after granting plaintiffs summary judgment under Labor Law § 240(1).

HOLDINGS

1. Plaintiffs were entitled to summary judgment on liability under Labor Law § 240(1) because the
evidence established that the steel bar was not secured while the excavation and drilling machine was
hoisting it, and the bar fell and injured plaintiff.

KEY QUOTATIONS

“Supreme Court should have granted plaintiffs' motion for summary judgment on liability on their Labor Law
§ 240(1) claim.” (*1)

“Plaintiffs demonstrated prima facie entitlement to summary judgment on this claim by submitting evidence
establishing that the steel bar was not secured while the excavation/drilling machine was hoisting it.” (*1)

“Even though plaintiff testified that he did not see the precise moment that the bar began to fall and was
unsure whether a sling was attached to the bar at the time of the accident, he was not obliged to show the
exact circumstances under which the object fell.” (*1)

“Furthermore, because the equipment used to hoist the steel bar failed to prevent it from falling, plaintiffs
were also not obliged to specify the type of safety device that defendants should have provided.” (*1)

FACTUAL BACKGROUND

Plaintiff was injured while he and coworkers used a drilling and excavation machine to remove steel bars drilled
into the ground while making bases for cement columns. A fabric sling and hook were used to lift the bars, but
plaintiff testified that the last bar was standing vertically on the machine and was not secured before it was
moved. The bar fell and struck plaintiff.

PROCEDURAL HISTORY

Supreme Court, New York County, entered an order on or about May 1, 2023, that denied plaintiffs' motion for
summary judgment on liability under Labor Law § 240(1) and granted defendants' motion for summary



judgment dismissing the Labor Law § 200 and common-law negligence claims. The Appellate Division modified
the order to grant plaintiffs' motion for summary judgment on liability under Labor Law § 240(1) and otherwise
affirmed.
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