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SUMMARY

The court denied Tennessee Riverkeeper, Inc.’s motion to alter or amend the judgment or,
alternatively, for a new trial under Federal Rule of Civil Procedure 59. The court held that Riverkeeper
failed to prove a pollutant discharge necessary to support its Clean Water Act claim and had forfeited
its open-dumping theory under the Resource Conservation and Recovery Act. The court also upheld
the application of Tennessee’s permitting exemption based on the jury’s factual findings regarding the
landfill and its fill material.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff moved under Federal Rules of Civil Procedure 59(e) and
59(a)(1)(A) to alter or amend the judgment or, alternatively, obtain a
new trial after the court granted defendant judgment as a matter of law
on the Clean Water Act claim and entered judgment for defendant on
the RCRA permitting claim. The court denied the motion.

STANDARD OF REVIEW Rule 59(e) relief is an extraordinary remedy available for clear error of
law, newly discovered evidence, an intervening change in controlling
law, or manifest injustice; the district court has considerable discretion.
A Rule 59(a)(1)(A) new-trial motion is evaluated for a seriously
erroneous result, including a verdict against the weight of the
evidence, excessive damages, or an unfair trial, and is also committed
to the district court's discretion.
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QUESTIONS PRESENTED

1. Whether the court clearly erred by requiring Riverkeeper to prove a pollutant discharge to prevail on its
Clean Water Act claim.

2. Whether the court clearly erred in determining that Riverkeeper presented insufficient evidence of a
pollutant discharge.

3. Whether the court clearly erred in applying Tennessee's permitting exemption to the RCRA landfill-
permitting claim.

4. Whether Riverkeeper was entitled to a new trial because the Clean Water Act claim was not submitted to
the jury.

5. Whether the court improperly allowed the jury to decide the legal applicability of the Tennessee
permitting exemption.

HOLDINGS

1. Riverkeeper could not obtain relief on its Clean Water Act claim without threshold proof of a pollutant
discharge into navigable waters. In addition, Riverkeeper forfeited any theory not included in the final
pretrial order, and its pretrial theory expressly required proof that Ray discharged pollutants in violation
of the NPDES permit.

2. Riverkeeper failed to present sufficient evidence that the muddy water shown in its photographs and
videos contained a Clean Water Act pollutant. The court therefore properly granted Ray judgment as a
matter of law and denied Rule 59(e) relief.

3. The court did not clearly err in applying Tenn. Comp. R. & Regs. 0400-11-01-.02(1)(b)(3)(xiii) to
exempt Ray's site from the landfill-permit requirement after the jury found that the site used solely the
listed fill materials.

4. Riverkeeper was not entitled to a new trial under Rule 59(a)(1)(A). The court properly withheld the
unsupported Clean Water Act claim from the jury, and the court—not the jury—decided the legal
applicability of the Tennessee permitting exemption.

KEY QUOTATIONS



“By asserting this theory in the Pretrial Order as the sole basis for its Clean Water Act claim, Riverkeeper
forfeited its new legal argument that Ray is liable on Count One even without proof that he discharged a
pollutant.” (at 8)

“Riverkeeper had the burden to show that a pollutant, rather than some other material, was the “something”
that made the water muddy.” (at 10)

FACTUAL BACKGROUND

Riverkeeper alleged that Ray operated a construction and demolition site in violation of an NPDES permit and
RCRA permitting requirements. At trial, Riverkeeper presented witnesses, photographs, and videos depicting
water flowing from the site, but no witness identified a specific pollutant in the muddy water. The jury found that
the site was a Class IV construction and demolition landfill and that it used solely natural rock, dirt, stumps,
pavement, concrete, rebar, and/or brick rubble as fill material. Based on those findings, the court applied
Tennessee's regulatory permitting exemption.

PROCEDURAL HISTORY

Tennessee Riverkeeper brought citizen-suit claims under the Clean Water Act and RCRA. The court granted Ray
judgment as a matter of law under Rule 50(a) on the Clean Water Act claim because Riverkeeper presented no
evidence of a pollutant discharge. The RCRA permitting claim went to the jury, which found that the site was a
Class IV construction and demolition landfill and used solely for specified fill materials; the court then ruled that
the Tennessee permitting exemption applied and entered judgment for Ray. Riverkeeper voluntarily dismissed its
separate open-dumping claim and then sought post-judgment relief under Rules 59(e) and 59(a).
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