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SUMMARY

The Eastern District of Kentucky partially granted and partially denied the United States’ Rule 12(b)
(1) motion to dismiss an FTCA negligence action arising from a veteran’s mental health treatment and
alleged sexual relationship with a VA therapist. The court held that the alleged sexual relationship fell
outside the therapist’s scope of federal employment under Kentucky law, but that independent
allegations concerning diagnosis, psychotherapy, and medication management could proceed at that
stage. The opinion was issued as a Memorandum Opinion and Order by District Judge Danny C.
Reeves.
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DISPOSITION other

PROCEDURAL POSTURE The United States moved under Federal Rule of Civil Procedure 12(b)
(1) to dismiss Ashley's Federal Tort Claims Act negligence action for
lack of subject-matter jurisdiction based on sovereign immunity and
the alleged conduct's falling outside the scope of federal employment.

STANDARD OF REVIEW On a facial Rule 12(b)(1) challenge, the court considers the
complaint's allegations as true, and the plaintiff bears the burden of
establishing subject-matter jurisdiction. The court treats a Rule 12(b)
(1) motion as a threshold jurisdictional inquiry.

PRECEDENTIAL VALUE unpublished federal district court memorandum opinion; persuasive
value only
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QUESTIONS PRESENTED

1. Whether the Federal Tort Claims Act waives sovereign immunity and provides subject-matter
jurisdiction over negligence allegations based on a therapist's romantic and sexual relationship with a
patient.

2. Whether Ashley's separately alleged negligent diagnosis, psychotherapy, and medication-management
claims arose from conduct within the scope of authorized federal employment and therefore could
proceed at the pleading stage.

HOLDINGS

1. The court lacks subject-matter jurisdiction over Ashley's negligence claim to the extent it is based on the
alleged sexual relationship between Ashley and Dr. Hershberger because that conduct was outside the
scope of employment under Kentucky law and was not covered by the FTCA's waiver of sovereign
immunity.

2. Ashley sufficiently alleged independent negligence claims involving diagnosis, psychotherapy, and
medication management that were not subject to dismissal at this stage because they arose from
authorized medical care and were not shown on the face of the complaint to fall outside the scope of
employment.

KEY QUOTATIONS

“As a matter of law, a therapist’s sexual relationship with a patient falls outside the scope of employment.”

“Based on the foregoing authority, the Court lacks subject-matter jurisdiction over the negligence claim to
the extent it is based on the sexual relationship between Ashley and Dr. Hershberger.”

FACTUAL BACKGROUND

Randy Ashley received mental-health treatment at the Lexington Veterans Affairs Medical Center from 2020
through 2022. He alleged that providers failed to diagnose and manage bipolar disorder and impulse-control or
sex-addiction conditions, improperly diagnosed borderline personality disorder, and mismanaged medications
and psychotherapy. After Ashley's treatment with Dr. Allie Hershberger ended, Hershberger allegedly initiated a



romantic and sexual relationship with him and continued inappropriate communications. Ashley brought an
FTCA negligence claim against the United States based on both the clinical care and the sexual relationship.

PROCEDURAL HISTORY

Ashley filed an administrative tort claim with the Department of Veterans Affairs on November 13, 2023, and
filed this action on September 25, 2025. The United States moved to dismiss under Rule 12(b)(1). The district
court granted the motion in part and denied it in part, dismissing the claim to the extent it was based on the
therapist's sexual relationship while allowing independently alleged negligent diagnosis, psychotherapy, and
medication-management claims to proceed.
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