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SUMMARY

The South Dakota Supreme Court affirmed summary judgment for American Family Insurance Group
in a declaratory action concerning homeowner’s insurance coverage for damages arising from
negligent misrepresentation in a real estate sale. The court held that the insured’s prior knowledge of
sewer problems meant the resulting damages were not an unexpected accident or occurrence under the
policy. It also held that res judicata did not preclude the insurer from litigating the coverage issue in
the declaratory action.
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QUESTIONS PRESENTED

1. Whether Hunter's negligent misrepresentation constituted an accident or occurrence covered by the
homeowner's liability policy.

2. Whether collateral estoppel or claim preclusion barred American Family from litigating the expected-
damages aspect of its accident-or-occurrence coverage defense after participating in the underlying tort
action.

3. Whether summary judgment for American Family was proper when the material coverage facts were
undisputed.

HOLDINGS

1. The negligent misrepresentation did not constitute a covered accident or occurrence because Hunter had
previously experienced the sewer problem, knew of the defective sewer line, and failed to repair it;
therefore, subsequent sewage backups were expected as a matter of law under both the Sheets and Carter
Lake approaches.

2. Neither issue preclusion nor claim preclusion barred American Family from litigating whether the
damages were expected in the declaratory action.

KEY QUOTATIONS

“Accordingly, in the words of Carter Lake, Robnik’s sewage backups “subsequent to [Hunter’s incident] were
not unexpected and thus were not accidents or occurrences as those terms were used in the insurance
policy.”” (¶ 12)

“Because that issue was not actually litigated in the underlying action, collateral estoppel, the issue
preclusion aspect of res judicata, did not bar American Family’s accident/occurrence defense in this
declaratory action.” (¶ 18)

“Accordingly, Hunter’s negligent misrepresentation cannot be an accident/occurrence, and the declaratory
court did not err in granting American Family’s motion for summary judgment.” (¶ 22)

FACTUAL BACKGROUND

Shirley Hunter sold a Rapid City home to Heather Robnik after completing a property disclosure statement
stating that she was unaware of sewer problems and that the plumbing and sewer systems were working. Before
the sale, Hunter had experienced a sewer blockage, learned of defects in the sewer line, and capped the basement
shower and toilet drains rather than repairing the defect or disclosing it. After Robnik uncapped and used those



drains, the basement experienced sewage backups. In the underlying tort action, the court found that Hunter
negligently made the misrepresentations and that they proximately caused Robnik's damages.

PROCEDURAL HISTORY

Robnik obtained an underlying tort judgment against Shirley Hunter for negligent misrepresentation, property
damage, emotional distress, and bodily injury. American Family had intervened to defend Hunter in that action
and then sought a declaration regarding coverage under Hunter's homeowner's policy. The declaratory circuit
court granted summary judgment to American Family, concluding that the misrepresentations were intentional
and that the claimed damages were not covered. The South Dakota Supreme Court affirmed on the alternative
ground that the damages were expected and therefore did not arise from a covered accident or occurrence, and
held that res judicata did not bar that coverage defense.

DISPOSITION

affirmed
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