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SUMMARY

The Ohio Supreme Court held that disputes concerning child custody and parental visitation cannot be

resolved through arbitration because the courts have exclusive authority to protect the best interests of

children. The court further held that the parties’ agreement to arbitrate was void and unenforceable,

and that the appellee had not waived her challenge to the agreement. Res judicata also did not bar the

challenge because custody and visitation orders remain subject to future modification.
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After the trial court denied the appellant's motion to stay proceedings
and compel arbitration of a child-custody and visitation dispute, the
Tenth District Court of Appeals affirmed. The Supreme Court of Ohio

accepted a discretionary appeal.

De novo review of the legal enforceability of the arbitration agreement

and the applicability of waiver and res judicata.
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QUESTIONS PRESENTED
1. Whether child-custody and parental-visitation disputes may be resolved through arbitration.

2. Whether the appellee waived her right to challenge the arbitration provision by agreeing to the shared-

parenting plan and consenting to its incorporation into the divorce decree.

3. Whether res judicata barred the appellee's challenge because she could have challenged the arbitration

provision in the original divorce action.

HOLDINGS

1. In a domestic-relations case, matters of child custody and parental visitation are not subject to
arbitration; the authority to resolve those disputes rests exclusively with the courts, and any contrary

agreement is void and unenforceable.

2. The appellee did not waive her right to challenge the arbitration provision by agreeing to the shared-

parenting plan or consenting to its incorporation into the divorce decree.

3. Res judicata did not bar the appellee's challenge to the arbitration provision because custody and
visitation orders remain subject to future modification, making strict application of claim preclusion

impractical in this context.

KEY QUOTATIONS

“For the reasons that follow, we hold that these matters cannot be resolved through arbitration. Only the

courts are empowered to resolve disputes relating to child custody and visitation.” (92 Ohio St. 3d at 224)

“For the foregoing reasons, we hold that in a domestic relations case, matters of child custody and parental
visitation are not subject to arbitration. The authority to resolve disputes over custody and visitation rests

exclusively with the courts. Any agreement to the contrary is void and unenforceable.” (92 Ohio St. 3d at 227)

FACTUAL BACKGROUND

The parties' divorce decree incorporated a shared-parenting plan providing that future disputes concerning child
custody or visitation would be submitted to arbitration. When Amy Kelm later sought to modify or terminate the
plan, Russell Kelm moved to stay the proceeding and compel arbitration. The dispute concerned whether the
arbitration provision could bind the domestic-relations court and whether the appellee's prior agreement barred

her challenge.

PROCEDURAL HISTORY

The parties' 1993 divorce decree incorporated a shared-parenting plan requiring arbitration of future custody and
visitation disputes. In 1999, the appellee moved to modify or terminate the plan, and the appellant moved to stay
the proceedings and compel arbitration. The domestic-relations trial court denied the motion, the Tenth District

affirmed, and the Supreme Court of Ohio affirmed the appellate judgment.
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