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SUMMARY

The Louisiana Supreme Court considered when prescription begins for claims arising from prenatal

injuries and birth defects allegedly caused by the mother's use of Depakote during pregnancy. The

court held that prescription on both the mother's individual claim and her claim on behalf of her child

commenced no earlier than the child's live birth, and affirmed the denial of the defendants' exceptions

of prescription.
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QUESTIONS PRESENTED

1. Whether prescription on a child's claim for damages arising from prenatal injuries begins before live

birth when the child's parent learns during pregnancy of the defects and their probable cause.

2. Whether prescription on the mother's individual claim for damages begins before the child's birth when

the mother learns of the fetal defects and their probable cause.

HOLDINGS

1. A cause of action for damages arising from prenatal injuries does not accrue, and prescription does not

commence, until the child is born alive.

2. On the record presented, prescription on the mother's individual claim did not commence before the
child's birth because defendants failed to prove that the mother suffered actual and appreciable damages

before birth sufficient to support accrual of her cause of action.

KEY QUOTATIONS

“Because La. Civ.Code art. 26 imposes an "implied condition" of live birth on an unborn child's right to be
considered a "natural person," we find that a cause of action for damages arising from prenatal injuries does
not accrue until the child's live birth.” (1282-1283)

“Both knowledge and damages must be present for prescription to commence, and, as will be shown, the two

factors work together in this case.” (1284)

“We find that the defendants failed to carry their burden of proving that any damages suffered by Ms. Bailey
prior to Jada's birth manifested themselves with sufficient certainty to support accrual of a cause of action.”
(1285-1286)

FACTUAL BACKGROUND

Ginger Bailey took Depakote during pregnancy after it was prescribed by health-care providers and dispensed by
pharmacies. During the pregnancy, medical providers informed her that the fetus had birth defects probably
caused by Depakote exposure. Jada Nacaya Bailey was born alive on March 20, 1998, with multiple defects,
including spina bifida, hydrocephalus, and paralysis. Bailey filed medical-malpractice and tort claims on behalf

of Jada and individually on March 17 and 19, 1999, respectively.

PROCEDURAL HISTORY

The district courts denied defendants' prescription exceptions. A three-judge court of appeal panel initially
reversed and dismissed the claims, but the Louisiana Supreme Court vacated that decision because it was signed

by only two judges and remanded for reargument before a five-judge panel. The five-judge panel denied writs



and affirmed the district-court rulings. The Louisiana Supreme Court granted and consolidated defendants'

supervisory applications, affirmed the denial of the prescription exceptions, and remanded to the district court.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The decisions denying defendants' peremptory exceptions of prescription were affirmed, and the case was

remanded to the district court.
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