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SUMMARY

The Washington Supreme Court held that Washington's 2010 anti-SLAPP statute, RCW 4.24.525,

violated the state constitutional right to trial by jury. The court concluded that the statute required trial

courts to resolve factual disputes and adjudicate the likelihood of success on claims without a trial,

rather than applying a summary-judgment standard. The court invalidated the statute, reversed the

Court of Appeals, and remanded for further proceedings.
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Plaintiffs brought a derivative action against current and former
directors of Olympia Food Cooperative alleging that the directors
acted ultra vires and breached fiduciary duties by adopting a boycott
without staff consensus. The superior court granted defendants' special
anti-SLAPP motion to strike, rejected plaintiffs' constitutional
challenges, and awarded statutory damages, attorney fees, and costs.
The Court of Appeals affirmed, and the Washington Supreme Court

granted review.
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QUESTIONS PRESENTED

1. Whether RCW 4.24.525(4)(b) requires a trial court to weigh evidence and determine whether a plaintiff
has shown by clear and convincing evidence a probability of prevailing, rather than applying a

summary-judgment standard.

2. Whether RCW 4.24.525(4)(b) violates article I, section 21 of the Washington Constitution by requiring a

trial judge to resolve disputed material facts without a jury trial.

3. Whether the unconstitutional portion of RCW 4.24.525 is severable from the remainder of the anti-
SLAPP statute.

4. Whether the court should resolve the plaintiffs' additional challenges under separation of powers, access
to courts, the First Amendment petition clause, and vagueness principles.

HOLDINGS

1. RCW 4.24.525(4)(b) requires the trial court to weigh the evidence and make a factual determination
whether the responding party has established by clear and convincing evidence a probability of

prevailing; it does not establish a summary-judgment procedure.

2. RCW 4.24.525(4)(b) violates article I, section 21 of the Washington Constitution because it requires a

trial judge to resolve disputed material facts and dismiss nonfrivolous claims without a jury trial.

3. The unconstitutional provisions of RCW 4.24.525 are not severable, so the anti-SLAPP statute is invalid

as a whole.

KEY QUOTATIONS

“Because RCW 4.24.525(4)(b) requires the trial judge to adjudicate factual questions in nonfrivolous claims
without a trial, we hold RCW 4.24.525 violates the right of trial by jury under article I, section 21 of the

Washington Constitution and is invalid.” (at 2)

“In sum, we hold RCW 4.24.525(4)(b) requires the trial judge to weigh the evidence and dismiss a claim
unless it makes a factual finding that the plaintiff has established by clear and convincing evidence a

probability of prevailing at trial.” (at 18)

“We hold RCW 4.24.525(4)(b) violates the right of trial by jury under article I, section 21 of the Washington
Constitution because it requires a trial judge to invade the jury's province of resolving disputed facts and



dismiss-and punish-nonfrivolous claims without a triaL” (at 27)

FACTUAL BACKGROUND

Olympia Food Cooperative's board adopted a boycott of goods produced by Israel-based companies without staff
consensus, although the Cooperative's written boycott policy required staff consensus for nationally recognized
boycotts. Five Cooperative members filed a derivative action alleging that the board acted ultra vires and
breached fiduciary duties, seeking declaratory, injunctive, and monetary relief. The defendants invoked
Washington's anti-SLAPP statute, and the superior court resolved disputed evidence in their favor and dismissed

the claims.

PROCEDURAL HISTORY

The superior court granted defendants' special motion to strike under RCW 4.24.525 and ordered plaintiffs to
pay $221,846.75. The Court of Appeals affirmed on all issues. The Washington Supreme Court reversed, held
RCW 4.24.525 unconstitutional and nonseverable, and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded to the superior court for further proceedings following invalidation of RCW 4.24.525.
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