SUPREME COURT OF ARKANSAS

In the Matter of the Guardianship of S.H.

2015 Ark. 75 - No. CV-14-475 - Decided February 26, 2015

SUMMARY

The Arkansas Supreme Court reversed and remanded a circuit court’s denial of a natural parent’s

petition to terminate a consensual guardianship. The court held that a fit parent who revokes consent

and informs the court that the conditions necessitating the guardianship no longer exist satisfies the

initial burden of going forward, and that guardians must rebut the presumption favoring reunification

by clear and convincing evidence. The court directed that the child be returned to the mother’s custody

and that the guardianship be terminated.
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Appeal from the Arkansas County Circuit Court's denial, after remand,
of a natural mother's petition to terminate a consensual guardianship
over her child.

Probate proceedings are reviewed de novo, but factual findings are not
reversed unless clearly erroneous. A finding is clearly erroneous when,
despite supporting evidence, the appellate court is left with a definite
and firm conviction that a mistake was made. Due regard is given to

the circuit court's superior position to assess witness credibility.
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QUESTIONS PRESENTED

1. Whether a fit natural parent who consented to a guardianship satisfies the initial burden in a termination
proceeding by revoking consent and informing the court that the conditions necessitating the

guardianship no longer exist.

2. Whether the circuit court improperly applied a material-change-in-circumstances or affirmative burden-

of-proof standard to the mother's petition to terminate the guardianship.

3. What burden the guardians must satisfy to rebut the presumption that termination of a consensual

guardianship is in the child's best interest.
4. Whether the grandparents rebutted that presumption by clear and convincing evidence.

5. Whether the mother's challenge to the requirement that she participate in the child's counseling was

moot after the court ordered the child returned to her custody.

HOLDINGS

1. A fit natural parent who consented to a guardianship satisfies the burden of going forward by revoking
consent and informing the court that the conditions necessitating the guardianship no longer exist. The

parent need not prove a material change in circumstances or carry an affirmative burden of proof.

2. When a fit natural parent seeks to terminate a consensual guardianship, the guardians must rebut by clear

and convincing evidence the presumption that termination is in the child's best interest.

3. The grandparents failed to rebut by clear and convincing evidence the presumption that terminating the
guardianship was in S.H.'s best interest. The child's stability, adjustment, and bond with the

grandparents, standing alone, were insufficient to overcome the fit mother's fundamental parental right.

4. The mother's challenge to the requirement that she continue participating in the child's counseling was

moot because the court reversed the guardianship order and directed that S.H. be returned to her custody.

KEY QUOTATIONS

“A fit parent who consented to a guardianship puts forth sufficient evidence, and meets the burden going
forward, by revoking consent and informing the court that the conditions necessitating the guardianship no

longer exist.” (at 5)

“A preponderance-of-the-evidence standard would fail to safequard a natural parent’s fundamental right to

parent his or her children.” (at 7)

“So to hold that the bond between S.H. and her guardians—in itself—trumps Tamera’s right to care for her

child would effectively annihilate her fundamental right to be a parent.” (at 12)



FACTUAL BACKGROUND

Tamera Troesken, S.H.'s biological mother, consented in 2008 to a permanent guardianship in favor of S.H.'s
paternal grandparents while living with them and without counsel. About sixteen months later, she withdrew her
consent and petitioned to terminate the guardianship, asserting that the circumstances necessitating it no longer
existed. The evidence showed that Tamera remained a fit parent, had family support and was pursuing nursing-
related education, while the grandparents provided S.H. with a stable and loving home. The circuit court relied

principally on S.H.'s bond with the grandparents and her stability and adjustment in their care.

PROCEDURAL HISTORY

Tamera Troesken consented in 2008 to a permanent guardianship of S.H. in favor of S.H.'s paternal
grandparents. In 2010, she withdrew her consent and petitioned to terminate the guardianship. The circuit court
denied the petition, and the Arkansas Supreme Court reversed in In re Guardianship of S.H. (I), holding that the
guardianship statute was unconstitutional as applied and establishing a burden-shifting framework. On remand,
the circuit court held three hearings, again denied termination, and alternatively found that the guardians had
rebutted the presumption that termination was in S.H.'s best interest. The Supreme Court reversed and remanded

with instructions to return S.H. to her mother's custody and terminate the guardianship.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court was directed to enter an order returning S.H. to Tamera Troesken's custody and terminating

Larry and Donna Herrington's guardianship.
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