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SUMMARY

The Supreme Court of Appeals of West Virginia denied Eric W. Lewis’s petition for a writ of
prohibition seeking to disqualify the trial judge and prevent the prosecutor from calling the circuit
court clerk as a witness in a failure-to-appear prosecution. The court held that the issue concerning the
clerk’s testimony was not preserved below and that there is no per se disqualification of a presiding
judge when the clerk of court testifies for the prosecution.
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QUESTIONS PRESENTED

1. Whether the prosecutor should be prohibited from calling the circuit court clerk as a witness when that
issue was not raised before the trial court.

2. Whether a presiding trial judge is disqualified merely because the court clerk will testify for the
prosecution in a criminal trial.

HOLDINGS

1. The petitioner was not entitled to a writ of prohibition on this issue because he did not raise the issue
before the trial court, and the Supreme Court will not decide a nonjurisdictional question that the trial
court did not decide in the first instance.

2. There is no per se disqualification of a presiding judge when the clerk of court is called to testify for the
prosecution's case-in-chief.

KEY QUOTATIONS

“We therefore hold that there is no per se disqualification of a presiding judge when the Clerk of Court is
called to testify for the Prosecution’s case-in-chief.” (11)

“In view of the foregoing, the writ of prohibition prayed for by Mr. Lewis is denied.” (12)

FACTUAL BACKGROUND

An Upshur County grand jury indicted Eric W. Lewis for failure to appear at a pretrial hearing in an earlier
felony case. The prosecutor intended to call the circuit clerk to authenticate records and testify about Lewis's
bond and prior court appearances. Lewis moved to recuse Judge Hall, arguing that the clerk's status as an officer
of the court would prejudice the jury by making it appear that the court supported the prosecution. Judge Hall
denied recusal and stayed the trial pending Lewis's prohibition petition.

PROCEDURAL HISTORY

An Upshur County grand jury indicted Lewis for felony failure to appear. The circuit court quashed a subpoena
directed to Lewis's former attorney but denied Lewis's amended motion to recuse Judge Hall based on the
prosecutor's intended call of the circuit clerk as a witness. The circuit court stayed the criminal trial so Lewis
could seek extraordinary relief. The Supreme Court of Appeals denied the writ.
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