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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the circuit court’s refusal to entertain
Kimberly Jo Cole’s appeal from an agreed final divorce order. The court held that Cole knowingly and
voluntarily entered into a fair and equitable property settlement agreement addressing the marital
residence, retirement benefits, tax refunds, and equalization payments. The court also concluded that
the family court properly adopted and incorporated the agreement into the final order.
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DISPOSITION affirmed

PROCEDURAL POSTURE Petitioner appealed the Circuit Court of Jackson County's order
refusing her appeal from an agreed final divorce order entered by the
Family Court of Jackson County. She challenged the equitable
distribution of marital assets, including treatment of the marital
residence and her retirement benefits.

STANDARD OF REVIEW In reviewing a circuit court order refusing an appeal from a family
court order, the Court reviews family-court findings of fact under the
clearly erroneous standard, the application of law to the facts under an
abuse-of-discretion standard, and questions of law de novo.

PRECEDENTIAL VALUE published memorandum decision
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QUESTIONS PRESENTED

1. Whether the family court properly adopted and incorporated the parties' oral property settlement
agreement into the agreed final divorce order.

2. Whether the equitable distribution provisions concerning the marital residence and Cole's retirement
benefits should be disturbed on appeal.

3. Whether the circuit court properly refused Cole's appeal from the family court's agreed final order.

HOLDINGS

1. An oral separation or property settlement agreement may be placed on the record and adopted by a
family court when the parties understand its terms, voluntarily agree without coercion, receive adequate
financial disclosure, and the court finds the agreement fair and equitable.

2. The equitable distribution provisions were enforceable and would not be disturbed because Cole
knowingly and intelligently agreed to them, and the record supported the family court's findings that the
agreement was voluntary, fair, and equitable.

3. The circuit court properly refused Cole's appeal from the family court's agreed final order.

KEY QUOTATIONS

“A skeletal ‘argument,’ really nothing more than an assertion, does not preserve a claim. . . . Judges are not
like pigs, hunting for truffles buried in briefs.” (5)

“The parties understand the terms of the agreement. The agreement was entered into voluntarily and was not
obtained by fraud, duress, or other unconscionable conduct.” (6)

FACTUAL BACKGROUND

Cole and Dallas Ray Simons married in 1985 and separated in 2019. Cole had purchased the underlying real
property before the marriage, but a residence was constructed on it during the marriage, and Simons contributed
to the construction. At the final divorce hearing, the parties placed a property settlement agreement on the record
that addressed the marital residence, retirement benefits, tax refunds, personal property, and equalization
payments; both testified that they understood and voluntarily accepted the agreement.

PROCEDURAL HISTORY

The Family Court of Jackson County entered an agreed final order granting the parties a divorce and
incorporating their property settlement agreement. The circuit court refused Cole's appeal, finding that her



skeletal argument did not identify a cognizable family-court error. The Supreme Court of Appeals of West
Virginia affirmed the circuit court's order.

DISPOSITION

affirmed
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