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SUMMARY

The Georgia Supreme Court reviewed the admission of a prior DUI conviction as extrinsic-act
evidence under Georgia Evidence Code Rules 404(b) and 403. The Court held that the trial court

abused its discretion because the prior DUI’s probative value was substantially outweighed by the

danger of unfair prejudice, but concluded the error was harmless as to the defendant’s DUI per se

conviction. The judgment of the Court of Appeals was affirmed under the right-for-any-reason rule.
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Appeal following the Court of Appeals' affirmance, on remand, of the
trial court's admission of appellant's prior DUI conviction under

Georgia Evidence Code Rules 404(b) and 403. The Supreme Court of
Georgia reviewed the case for a second time after granting the State's

petition for certiorari.

Admission of Rule 404(b) evidence and the trial court's Rule 403
balancing are reviewed for clear abuse of discretion. Harmlessness of a
nonconstitutional evidentiary error is reviewed de novo, with the
question whether it is highly probable that the error did not contribute

to the verdict.
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QUESTIONS PRESENTED

1. Whether the trial court properly admitted evidence of Jones's prior DUI conviction under Evidence Code
Rule 404(b) and Rule 403.

2. Whether the trial court abused its discretion by determining that the prior DUI's probative value was not

substantially outweighed by the danger of unfair prejudice.

3. Whether admission of the prior DUI was harmless as to Jones's conviction and sentence for DUI per se.

HOLDINGS

1. Extrinsic-act evidence may be admitted only if it is relevant to an issue other than the defendant's
character, its probative value is not substantially outweighed by unfair prejudice under Rule 403, and
there is sufficient proof for a jury to find by a preponderance of the evidence that the defendant

committed the prior act.

2. The trial court abused its discretion by admitting Jones's prior DUI because the evidence's probative

value as to intent was substantially outweighed by the danger of unfair prejudice.

3. The erroneous admission of the prior DUI was harmless as to Jones's conviction and sentence for DUI

per se.

KEY QUOTATIONS

“Relevance and probative value are related, but distinct, concepts. Relevance is a binary concept — evidence

is relevant or it is not — but probative value is relative.” (547)

“Instead, whether the charged crime is one of general intent is one of the factors, an important one, the trial

court may consider when assessing the prosecutorial need for the extrinsic act evidence in question.” (548)

“Therefore, the trial court abused its discretion by admitting appellant’s prior DUI in this case because the

probative value of the evidence was substantially outweighed by the danger of unfair prejudice.” (550)

FACTUAL BACKGROUND

Jones was stopped while driving in 2011 after consuming alcohol. He admitted drinking two beers, was driving
over the posted speed limit, and recorded BAC levels of 0.147 and 0.139 grams, substantially above the statutory
0.08 threshold. His defense attributed his field-sobriety-test performance to a prior head injury, improper
administration of the HGN test, heavy work boots, and bad knees. The State introduced Jones's 2005 guilty plea
to DUI less safe, using differences in his statements and alphabet-recitation performance during the two

incidents to argue that he had attempted to conceal impairment.

PROCEDURAL HISTORY

Jones was convicted and sentenced in 2013 for DUI per se; a DUI less safe conviction merged for sentencing.
The trial court admitted evidence of Jones's 2005 guilty plea to DUI less safe for the limited purpose of proving

intent and knowledge. The Court of Appeals initially held the evidence irrelevant, but the Supreme Court



reversed that determination in State v. Jones and remanded for Rule 403 review. On remand, the Court of
Appeals affirmed, and the Supreme Court held that the prior DUI should have been excluded under Rule 403 but
that its admission was harmless as to the DUI per se conviction and sentence.
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