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SUMMARY

The New Mexico Supreme Court considered whether a special prosecutor appointed under NMSA
1978, Section 36-1-23.1, could appoint another special prosecutor to continue a criminal prosecution.
The Court held that a properly appointed special prosecutor assumes the appointing district attorney’s
authority and duties in the specific case, including the authority to appoint another special prosecutor
for ethical reasons or other good cause. The Court reversed the Court of Appeals and reinstated Danny
Surratt’s conviction.
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QUESTIONS PRESENTED

1. Whether NMSA 1978, Section 36-1-23.1 authorizes a district attorney appointed as a special prosecutor
to appoint another special prosecutor when ethical reasons or other good cause prevent continued
participation.

2. Whether the replacement special prosecutor's allegedly unauthorized appointment deprived the district
court of subject-matter jurisdiction over the criminal proceedings.

HOLDINGS

1. A properly appointed special prosecutor assumes all powers and duties of the appointing district attorney
in the specific case and may appoint another special prosecutor under Section 36-1-23.1 when an ethical
reason or other good cause prevents continued prosecution.

2. The appointment of Chandler did not deprive the Lea County Fifth Judicial District Court of subject-
matter jurisdiction over Surratt's criminal proceedings.

3. Section 36-1-23.1's reference to a practicing member of the New Mexico bar includes both private
counsel and other public prosecutors.

KEY QUOTATIONS

“Under the facts of this case, we conclude that District Attorney Martwick, as the duly appointed special
prosecutor, stepped into the shoes of elected District Attorney Hicks for all matters relating to the prosecution
of this specific case in accordance with Section 36-1-23.1.” (¶ 30)

“We hold that the lawful appointment of District Attorney Martwick as Special Prosecutor vested her with all
the powers and duties of the original district attorney to investigate and prosecute this case, including the
authority to appoint another special prosecutor pursuant to Section 36-1-23.1.” (¶ 32)

FACTUAL BACKGROUND

Danny Surratt, a Lea County law-enforcement officer, was charged with criminal sexual penetration offenses
involving his two minor stepgranddaughters. The Fifth Judicial District Attorney, Janetta Hicks, recused her
office because of a conflict and appointed Twelfth Judicial District Attorney Diana Martwick, or her designee, as
special prosecutor. After the first trial resulted in a conviction on one count, a mistrial on another, and a new-trial
order, Martwick determined that her office could not effectively continue and appointed Ninth Judicial District
Attorney Matthew Chandler, or his designee, as special prosecutor. Chandler's office prosecuted the second trial,
which resulted in Surratt's conviction.

PROCEDURAL HISTORY

Surratt was charged in magistrate court and bound over for trial in district court. After an initial conviction, the
district court granted a new trial based on an improper jury instruction. Following a second trial, Surratt was
convicted again, and the district court denied his motion challenging the authority of the replacement special
prosecutor and entered judgment and sentence. The Court of Appeals reversed and effectively remanded for a
third trial. The Supreme Court reversed the Court of Appeals and reinstated the conviction.



DISPOSITION

reversed
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