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SUMMARY

The Nebraska Supreme Court held that a judgment creditor could not use a writ of execution to levy

against a condominium unit owned by a person who was not the judgment debtor. Although Nebraska

law created a judgment lien against condominium units under Neb. Rev. Stat. § 76-875(a), the statute

did not authorize execution against those units absent an ownership interest by the judgment debtor or

a fraudulent transfer. The court reversed and remanded in case No. S-21-934, and vacated the later

writ and dismissed the appeal in case No. S-22-137 because the district court lacked jurisdiction

during the pendency of the first appeal.
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Henery appealed two district court orders overruling his motions to
quash writs of execution directed against condominium units. The

appeals were consolidated.

The court independently reviews questions of law decided by a lower

court. Statutory interpretation presents a question of law.
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QUESTIONS PRESENTED

1. Whether a court may order execution against a condominium unit owned by a person other than the

judgment debtor when the judgment creditor has a statutory lien against the unit.

2. Whether the district court retained subject matter jurisdiction to issue a second writ of execution
concerning the same property and matter after Henery perfected an appeal from the order overruling his

first motion to quash.

3. Whether the Nebraska Supreme Court could vacate the second writ of execution and dismiss the second

appeal when the district court's proceedings were conducted without subject matter jurisdiction.

HOLDINGS

1. Except for circumstances not present here, Nebraska law does not authorize a court to order a sheriff to
levy a writ of execution on property in which the judgment debtor does not hold an interest. A judgment
lien against a condominium unit under Neb. Rev. Stat. § 76-875(a) does not itself authorize execution

against that unit.

2. After Henery perfected his first appeal, the district court was divested of subject matter jurisdiction over
subsequent proceedings concerning the same matter between the same parties, including McGill's

request for a second writ of execution against Unit 201.

3. Because the district court lacked subject matter jurisdiction over the proceedings concerning the second
writ of execution, those proceedings and the writ were void. The Nebraska Supreme Court could vacate
the void writ and dismiss the second appeal because the void order could not confer appellate

jurisdiction.

KEY QUOTATIONS

“While § 76-875(a) certainly provides that a judgment against a condominium association will result in a lien
against each of its units, our decision in Fox, supra, makes clear that the fact that a statutory lien attaches to

property does not mean that the judgment creditor is entitled to execute against that property.” (664)

“A court action taken without subject matter jurisdiction is void. And a void order is a nullity which cannot

constitute a judgment or final order that confers jurisdiction on an appellate court.” (666)

“The district court lacked authority to order the sheriff to levy execution on Unit 201.” (667)

FACTUAL BACKGROUND

McGill performed repair work for Lion Place Condominium Association, and after a payment dispute obtained a
$25,000 judgment plus prejudgment interest against the Association. To collect the judgment, McGill obtained
writs of execution directing the sheriff to levy against condominium units, including Unit 201, which was owned
by Association member Michael L. Henery rather than by the Association. Henery moved to quash the writs,

arguing that execution could not reach property in which the judgment debtor had no ownership interest.



PROCEDURAL HISTORY

McGill obtained a $25,000 breach of contract judgment plus prejudgment interest against Lion Place
Condominium Association, and the judgment was affirmed on appeal. McGill then obtained writs of execution
directing the sheriff to levy against condominium units, including Unit 201 owned by Henery, an Association
member. The district court overruled Henery's motions to quash both writs. The Nebraska Supreme Court
reversed and remanded the first appeal with directions to sustain the motion to quash, and vacated the second

writ and dismissed the second appeal.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

In case No. S-21-934, sustain Henery's motion to quash the first writ of execution. The second writ of execution
is vacated, and case No. S-22-137 is dismissed for lack of jurisdiction.
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