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SUMMARY

Proposed Findings and Recommended Disposition in Carlos Gustavo Pardo Gomez v. United States
Immigration and Customs Enforcement, pending in the United States District Court for the District of
New Mexico. The magistrate judge recommends denying the petitioner’s 28 U.S.C. § 2241 habeas
petition and supplemental motion for release, concluding that Zadvydas v. Davis does not apply to
detention under 8 U.S.C. § 1225(b)(2)(A) during ongoing removal proceedings before a final order of
removal. The parties were notified that objections were due within 14 days of service.
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PROCEDURAL POSTURE Petitioner brought a pro se petition for a writ of habeas corpus under
28 U.S.C. § 2241 challenging his immigration detention under
Zadvydas v. Davis and filed a supplemental motion for release. The
magistrate judge issued proposed findings and a recommended
disposition advising denial of both requests.

STANDARD OF REVIEW The magistrate judge reviewed the habeas petition and record under
the referral authority of 28 U.S.C. § 636(b)(1)(B) and (b)(3), and
recommended an ultimate disposition subject to de novo review of
timely and specific objections.

PRECEDENTIAL VALUE Nonprecedential proposed findings and recommended disposition
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QUESTIONS PRESENTED

1. Whether Zadvydas v. Davis's limits on detention after a final order of removal apply to an alien detained
under 8 U.S.C. § 1225(b)(2)(A) during ongoing removal proceedings and a pending appeal.

2. Whether Petitioner's detention under 8 U.S.C. § 1225(b)(2)(A), before entry of a final order of removal,
violated due process.

HOLDINGS

1. The Zadvydas framework does not apply to an alien detained under 8 U.S.C. § 1225(b)(2)(A) during
removal proceedings before the removal order becomes final.

2. Petitioner failed to establish that his detention under § 1225(b)(2)(A) during a pending BIA appeal
violated due process.

KEY QUOTATIONS

“The due process analysis in Zadvydas applies to aliens with final orders of removal. Zadvydas does not
apply to aliens like Petitioner—detained under 8 U.S.C. § 1225(b)(2)(A) during removal proceedings.” (at 5)

FACTUAL BACKGROUND

Petitioner, a Venezuelan citizen, entered the United States without inspection, admission, or parole in May 2024
and was initially released on his own recognizance. An immigration judge denied his asylum claim and ordered
removal while granting withholding of removal to Venezuela; Petitioner appealed the asylum ruling to the Board
of Immigration Appeals. He was detained under 8 U.S.C. § 1225(b)(2)(A) while that appeal remained pending
and argued that continued detention violated due process because removal was not reasonably foreseeable.

PROCEDURAL HISTORY

Petitioner entered the United States without inspection, was issued a notice to appear, and was later ordered
removed by an immigration judge, who granted withholding of removal to Venezuela. Petitioner appealed the
denial of asylum to the Board of Immigration Appeals, and he remained detained during the pending appeal.
After ICE responded to the § 2241 petition, Petitioner filed no reply, and the magistrate judge recommended
denial because no final order of removal existed and Zadvydas did not govern detention under 8 U.S.C. §
1225(b)(2)(A).
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