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SUMMARY

The Illinois Appellate Court held that the retaliatory tax statute unambiguously requires the income-
tax component to be based on income taxes accrued under section 201(a) through (d) of the Illinois
Income Tax Act, rather than taxes paid. It affirmed the circuit court’s determination that the
Department of Insurance regulation requiring refunds to be accounted for on a cash basis conflicted
with the statute and was invalid. The plaintiffs were therefore entitled to apply an approximately $8.6
million income-tax refund to the years in which the overpayments occurred.
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QUESTIONS PRESENTED

1. Whether section 444(3) of the Illinois Insurance Code unambiguously requires the income-tax
component of the retaliatory tax to be based on income taxes imposed or accrued under section 201(a)
through (d) of the Illinois Income Tax Act rather than income taxes paid on a cash basis.

2. Whether Title 50, section 2515.50(b)(5), of the Illinois Administrative Code is invalid because it requires
income-tax refunds to be accounted for on a cash basis and therefore conflicts with the retaliatory-tax
statute.

HOLDINGS

1. Section 444(3) of the Illinois Insurance Code unambiguously provides that the income-tax component of
the Illinois retaliatory tax is the corporate income tax that accrued or was imposed under section 201(a)
through (d) of the Illinois Income Tax Act during the relevant year, not the income tax actually paid.

2. Title 50, section 2515.50(b)(5), of the Illinois Administrative Code is invalid because its requirement
that the Illinois basis include income taxes paid conflicts with the statute's requirement that the
retaliatory tax include corporate income taxes imposed or accrued in the relevant year.

KEY QUOTATIONS

“Based on the foregoing, we conclude the retaliatory tax statute unambiguously specifies that the income-tax
component of the retaliatory tax is the income tax that accrued under section 201(a) through (d) of the Income
Tax Act, not the income tax paid.” (¶ 37)

“Because this language conflicts with the statute’s mandate that the retaliatory tax includes the corporate
income tax imposed in a particular year, we conclude Title 50, section 2515.50(b), of the Illinois
Administrative Code is invalid.” (¶ 39)

FACTUAL BACKGROUND

The plaintiff insurers, domiciled outside Illinois but doing business in Illinois, received an approximately $8.6
million refund in 2004 for overpaid Illinois income taxes from 1999, 2000, and 2001. They applied the refund to
the years in which the overpayments occurred when calculating their Illinois retaliatory tax, while the
Department required the refund to be applied against 2004 income on a cash basis. The dispute turned on



whether the retaliatory-tax statute measured the income-tax component by taxes imposed or accrued during the
relevant year, or by taxes actually paid or refunded during that year.

PROCEDURAL HISTORY

The Department's director adopted a hearing officer's recommendation that the insurers' approximately $8.6
million income-tax refund be accounted for on a cash basis in the year received. The insurers sought
administrative review in the Sangamon County circuit court, which held the Department's regulation invalid
because it conflicted with the retaliatory-tax statute and entered judgment for the insurers. The Department
appealed.
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