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SUMMARY

The New York Appellate Division, Fourth Department, held that the jury's award of no damages for
past pain and suffering was against the weight of the evidence and ordered a new trial limited to that
element of damages. The court declined to disturb the $20,000 award for future pain and suffering and

found the plaintiff's challenge to the verdict as inconsistent unpreserved.
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QUESTIONS PRESENTED



1. Whether plaintiff preserved his contention that the jury verdict was inconsistent by raising it before the

jury was discharged.

2. Whether the jury's failure to award damages for past pain and suffering was against the weight of the

evidence.

3. Whether the jury's award of $20,000 for future pain and suffering was against the weight of the

evidence.

HOLDINGS

1. Plaintiff failed to preserve for appellate review his contention that the verdict was inconsistent because

he did not raise the contention before the jury was discharged.

2. The jury's failure to award any damages for past pain and suffering was against the weight of the

evidence, requiring a new trial limited to that element of damages.

3. The $20,000 award for future pain and suffering was not against the weight of the evidence and should

not be disturbed.

KEY QUOTATIONS

“We further conclude that the jury’s failure to award plaintiff any damages for past pain and suffering is

against the weight of the evidence” (1590)

“We reject plaintiff’s contention, however, that the award of future damages is against the weight of the
evidence.” (1590)

FACTUAL BACKGROUND

Plaintiff was injured in a motorcycle accident and claimed past and future pain and suffering. The jury awarded
no damages for past pain and suffering but awarded $20,000 for future pain and suffering. Defense medical
testimony acknowledged that plaintiff sustained a lumbosacral strain or sprain aggravating a degenerative spinal
condition, while plaintiff's treating orthopedic surgeon testified that plaintiff sustained a painful and debilitating

L-3 endplate fracture causing a herniated disc.

PROCEDURAL HISTORY

After a jury awarded plaintiff no damages for past pain and suffering and $20,000 for future pain and suffering,
plaintiff moved to set aside the verdict as inconsistent and against the weight of the evidence and sought a new
trial on both elements of damages. Supreme Court, Chautauqua County, denied the motion. The Appellate
Division held that the inconsistency argument was unpreserved, but granted a new trial on past pain and
suffering while affirming the future-damages award.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



Set aside the verdict with respect to damages for past pain and suffering and conduct a new trial on that element

of damages only; the order is affirmed as modified.
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