SUPREME COURT OF ARKANSAS

Bailey v. Delta Trust & Bank, 359 Ark. 424

198 S.W.3d 506 (2004) - No. No. 04-411 - Decided November 18, 2004

SUMMARY

The Supreme Court of Arkansas interpreted provisions of an irrevocable trust concerning the trustee’s

obligations to provide for the surviving spouse’s care and to pay her valid debts and obligations. The

court also upheld the rejection of remainder beneficiaries’ claims for waste, bad faith, and breach of

fiduciary duty. In addition, it addressed the amount and nature of the supersedeas bond required during

the appeal.
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Direct appeal by the remainder beneficiaries from a circuit-court order
interpreting a trust, rejecting their cross-claims, and setting a
supersedeas bond; cross-appeal by the life beneficiary challenging a

conditional award of attorney fees to the remainder beneficiaries.

Trust interpretation is governed by the settlor's intent and, when the
trust is unambiguous, the plain meaning of its language. The setting of
a supersedeas bond is reviewed for abuse of discretion; abuse requires
more than mere error and requires action that is improvident,

thoughtless, or without due consideration.
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Frank A. Bailey, Jr., Christy Anne B. Chilcott v. Delta Trust & Bank,
successor trustee to Union National Bank n/k/a Bank of America,
N.A,, as trustee of the Frank A. Bailey Irrevocable Trust, Doris H.
Bailey
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QUESTIONS PRESENTED

1. Whether the trust required the trustee to provide first and foremost for Doris Bailey's care, comfort,
support, maintenance, medical care, and valid debts and obligations, without requiring her to exhaust her

own resources or submit proof of her financial condition.

2. Whether the evidence supported the remainder beneficiaries' claims that Doris wasted trust assets, acted

in bad faith, or breached a duty to preserve the trust corpus.

3. Whether the circuit court properly exercised its discretion in setting the supersedeas bond at $181,792.28
and requiring continued support payments during the appeal.

4. Whether the circuit court could conditionally award attorney fees to Frank and Christy when they did
not prevail on the appeal.

HOLDINGS

1. The trust required the trustee to provide first and foremost for Doris's care, comfort, support,
maintenance, and medical care and to pay her valid debts and obligations; Doris was not required to

exhaust her own assets or provide evidence of her financial condition before receiving trust funds.

2. The trial court properly dismissed the remainder beneficiaries' cross-claims because they failed to

present a prima facie case that Doris acted in bad faith or intended to waste the trust assets.

3. The circuit court did not abuse its discretion by requiring a supersedeas bond of $181,792.28, calculated

to secure the judgment, interest, delay damages, and Doris's support during the appeal.

4. The circuit court erred by conditionally awarding attorney fees to Frank and Christy because they were

not prevailing parties.

KEY QUOTATIONS

“We conclude that the trial court properly interpreted the Trust agreement as requiring the Trustee to provide
first and foremost for Dottie's "care, comfort, support, maintenance, and medical care" and her "valid debts
and obligations."” (198 S.W.3d 506, 515)

“Because Frank and Christy were not prevailing parties, the trial court erred in awarding them fees, even in
the conditional manner in which it did so here.” (198 S.W.3d 506, 520)

FACTUAL BACKGROUND

Frank A. Bailey, Sr. created a revocable trust that became irrevocable at his death. His wife, Doris, was the sole
lifetime beneficiary, while his two adult children, Frank and Christy, were remainder beneficiaries. The trust

authorized payments for Doris's care, comfort, support, maintenance, and medical care and separately directed



the trustee to pay her valid debts and obligations. After Doris sought reimbursement for essentially all of her

expenses, the trustee sought judicial instructions regarding the scope of its duties.

PROCEDURAL HISTORY

Delta Trust and Bank, acting as successor trustee, petitioned the Pulaski County Circuit Court for instructions
concerning whether the trust required reimbursement of all of Doris Bailey's valid debts and obligations or only
expenses the trustee deemed proper or necessary for her care and support. The circuit court interpreted the trust
as imposing duties under both subsections 3(b) and 3(c), ordered payment of $91,778.84 to Doris, denied the
remainder beneficiaries' claims for waste, bad faith, and breach of duty, and set a supersedeas bond of
$181,792.28. The court also conditionally awarded attorney fees to Frank and Christy. The Supreme Court

affirmed the direct appeal but reversed the attorney-fee award on cross-appeal.
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