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SUMMARY

The Supreme Court of Virginia considered whether the George Mason University Foundation, a

privately held nonprofit corporation that manages donations for George Mason University, is subject

to the Virginia Freedom of Information Act. The Court held that the Foundation is not a public body

under the statute and that its records are not subject to disclosure under VFOIA. The Court affirmed

the dismissal of Transparent GMU’s amended petition for writ of mandamus.
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QUESTIONS PRESENTED

1.

Whether the George Mason University Foundation was an "entity of" GMU created to perform

delegated functions or advise GMU, and therefore a public body under VFOIA.

. Whether the Foundation was wholly or principally supported by public funds and therefore a public

body under VFOIA.

. Whether the Foundation was GMU's alter ego or agent for purposes of VFOIA.

. Whether records concerning private donations held by the Foundation were public records because they

related to the transaction of public business.

. Whether the Foundation's records became subject to VFOIA merely because Dr. Janet E. Bingham

served in official capacities for both GMU and the Foundation.

HOLDINGS

1.

The Foundation was not an "entity of" GMU because it was an independent corporation, not produced or
distributed by GMU and not created by GMU to perform delegated governmental functions.

. The Foundation was not a public body under VFOIA because it was not supported wholly or principally

by public funds.

. The Foundation was not GMU's alter ego, and veil piercing was not warranted.

. The Foundation was not shown to be GMU's agent; in any event, agency status would not make records

in the Foundation's custody subject to VFOIA because the Foundation was not a public body.

. The requested records concerning private donations were not public records subject to VFOIA because

they were held by the private Foundation and related to its private-donor gift-management mission

rather than the transaction of public business.

. The Foundation's records were not automatically subject to VFOIA merely because Dr. Bingham served

both as a GMU vice president and as the Foundation's president and chief executive officer.

KEY QUOTATIONS

“The circuit court did not err in concluding that “where an employee of a public body serves in an official
capacity for a third party, that service does not automatically subject documents held by that third party to
VFOIA liability.”” (24)

“Had the General Assembly intended the unreserved inclusion of non-profit foundations, that exist for the
primary purpose of supporting public institutions of higher education, as public bodies under VFOIA, it could
have so provided, but it has not.” (25)

FACTUAL BACKGROUND

The George Mason University Foundation is a private Virginia nonprofit corporation that receives, manages,

invests, and disburses private gifts for the benefit of George Mason University. GMU and the Foundation



maintained separate corporate structures, bylaws, articles of incorporation, boards, and contractual arrangements,
although they had a close affiliation, shared some personnel, and the Foundation provided substantial financial
support to GMU. Transparent sought records concerning private donations associated with several Koch-
affiliated charitable foundations. The Foundation denied that it was a public body or that its records were public
records under VFOIA.

PROCEDURAL HISTORY

Transparent GMU and Augustus Thomson submitted VFOIA requests to George Mason University and the
George Mason University Foundation for records concerning private charitable contributions to GMU. After the
respondents filed demurrers and GMU filed a plea in bar of sovereign immunity, the circuit court sustained the
plea as to claims against GMU and sustained the Foundation's demurrer as to certain claims. Following a bench
trial on whether the Foundation was a public body, the circuit court found that the Foundation was not subject to

VFOIA and dismissed the amended petition with prejudice. The Supreme Court of Virginia affirmed.

DISPOSITION

affirmed
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