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SUMMARY

The Supreme Court of Arkansas reversed a summary judgment holding that bankruptcy trustee Warren
E. Dupwe was judicially estopped from pursuing tort claims omitted from the debtors' bankruptcy
petition. The court held that Arkansas judicial estoppel requires, among other elements, an intent to
manipulate the judicial process, and that the record presented genuine issues of material fact regarding
intent. The court also concluded that allowing the trustee to pursue the claims would protect rather
than impair the interests of the bankruptcy estate and its creditors.
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QUESTIONS PRESENTED

1. Whether the Nixes' failure to disclose their tort claims in their bankruptcy petition required judicial
estoppel of the action later pursued by the bankruptcy trustee.

2. Whether summary judgment was proper when the defendants presented no evidence establishing that the
omission was intentional or designed to manipulate the judicial process.

3. Whether judicial estoppel should bar the trustee's action after the bankruptcy estate was reopened and
the trustee was substituted as plaintiff.

HOLDINGS

1. A prima facie case of judicial estoppel requires proof that the party assumed a clearly inconsistent
position, did so with intent to manipulate the judicial process for an unfair advantage, successfully
maintained the earlier position such that a court relied on it, and impaired or injured the integrity of at
least one court.

2. The omission of the claims from the bankruptcy schedules was not, by itself, clearly inconsistent
conduct warranting judicial estoppel because the record contained no evidence that the omission was
intentional rather than the result of mistake or inadvertence.

3. Judicial estoppel should not bar the trustee from pursuing the tort action after the bankruptcy estate was
reopened and the trustee was substituted as plaintiff because recovery would benefit creditors rather than
the debtors accused of manipulating the courts.

KEY QUOTATIONS

“A prima facie case of judicial estoppel includes four elements:” (at 466)

“A party must assume the inconsistent position with the intent to manipulate the judicial process to gain an
unfair advantage;” (at 472)

“The application of judicial estoppel requires a showing by the party seeking to invoke judicial estoppel that
the petitioner acted fast and loose with the courts.” (at 473)

“Justice is best served by allowing Dupwe to pursue this suit against First State.” (at 474)

FACTUAL BACKGROUND

Barry and Deborah Nix filed Chapter 7 bankruptcy petitions after Barry's used-car business allegedly failed
because First State Bank and its president, Frank Wallace, failed to provide promised financing. The Nixes
answered that they had no contingent or unliquidated claims and listed no prior suits, although they later asserted
fraud and other tort claims arising from the financing dispute. After the bankruptcy case was closed, the Nixes



filed suit; the bankruptcy case was reopened and trustee Warren E. Dupwe was substituted as plaintiff so that the
claim could be pursued for the benefit of the bankruptcy estate's creditors.

PROCEDURAL HISTORY

Barry and Deborah Nix filed Chapter 7 bankruptcy petitions and did not disclose their potential lender-liability
claims against First State and its employees. After the bankruptcy case was closed, the Nixes filed a tort action.
The bankruptcy case was reopened, Dupwe was substituted as trustee-plaintiff, and the circuit court treated the
defendants' motions for summary dismissal as motions for summary judgment and granted them without
prejudice. The case was transferred from the court of appeals to the Arkansas Supreme Court.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The case was remanded for further proceedings on the trustee's tort action; judicial estoppel may not be imposed
on the existing record absent proof of the required intentional manipulation and other elements.
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