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SUMMARY

The Ohio Seventh District Court of Appeals reviewed a foreclosure judgment in favor of U.S. Bank
National Association against Thomas and Angela Petrarca. The court held that U.S. Bank had standing
based on its possession of the note and assignment of the mortgage, and that the borrowers’ loss-
mitigation arguments did not prevent foreclosure. However, the court reversed and remanded the
summary judgment because a referenced affidavit supporting default and other foreclosure elements

was not properly filed or part of the appellate record.
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QUESTIONS PRESENTED

1. Whether U.S. Bank had standing to initiate the foreclosure action based on its possession of the note

indorsed in blank and its assignment of the mortgage.

2. Whether Angela Petrarca's alleged fourth loss-mitigation application required the servicer to review the

application or prevented foreclosure under 12 C.F.R. 1024.41.

3. Whether U.S. Bank established the elements of its foreclosure claim and was entitled to summary

judgment when the affidavit supporting key evidentiary assertions was not properly filed.

HOLDINGS

1. U.S. Bank had standing to foreclose because the record showed that it was the holder of the note
indorsed in blank and the assignee of the mortgage before the complaint was filed. A minor discrepancy
in the trustee's name did not establish that the note and mortgage belonged to a different entity.

2. The alleged fourth loss-mitigation application did not prevent foreclosure because the record did not
establish that it was complete, and the servicer was not required to process a subsequent application after

three prior complete applications had been denied while the borrowers remained delinquent.

3. U.S. Bank was not entitled to summary judgment because the affidavit on which it relied was not
properly filed or part of the record, leaving insufficient evidentiary support for default, the relevance of

business records, and other elements of the foreclosure claim.

KEY QUOTATIONS

“A party has standing to prosecute a foreclosure action if it establishes either that (1) it was the holder of the

note in question, or (2) it was assigned the mortgage.” ( 10)

“As the holder of the bearer note, Appellee was entitled to enforce the note, pursuant to R.C. 1303.31(A)(1),

and had standing to invoke the trial court's jurisdiction.” (Y 22)

“To properly support a foreclosure action in summary judgment, a plaintiff must provide evidence
establishing: “(1) the foreclosing party is the holder of the mortgage, or is a party entitled to endorse the
mortgage; (2) the mortgagor is in default; (3) all conditions precedent have been met; and (4) the amount of

principal and interest due.”” (Y 35)

“The trial court was left with mere, unsubstantiated allegations on which to base its decision. They do not
support summary judgment in this matter and it is apparent that without this proof, questions of material fact

remain to be decided in this case.” ( 38)

FACTUAL BACKGROUND

Thomas Petrarca executed a $960,000 promissory note in 2006, secured by a mortgage on property jointly

owned by Thomas and Angela Petrarca. The note was ultimately indorsed in blank, and the mortgage was



assigned to U.S. Bank before the foreclosure complaint was filed. The borrowers defaulted and pursued multiple
loss-mitigation applications, three of which were denied. U.S. Bank relied on an affidavit that it asserted had
been filed with its summary-judgment motion, but the affidavit and its attachments were not part of the appellate

record or properly filed in the trial court.

PROCEDURAL HISTORY

U.S. Bank filed a foreclosure complaint in the Mahoning County Court of Common Pleas. The trial court denied
the defendants' motion for summary judgment, granted U.S. Bank's motion for summary judgment, determined
that $650,014.37 was due, and ordered foreclosure and sale of the property. The defendants timely appealed, and
the Court of Appeals affirmed in part, reversed in part, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The matter is remanded to the Mahoning County Court of Common Pleas for further proceedings according to
law and consistent with the opinion. The trial court may not grant summary judgment on the existing record

without properly filed evidentiary support for the foreclosure elements.
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