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SUMMARY

The Missouri Supreme Court held that a post-conviction motion filed before the judgment of

conviction was finally affirmed was premature, not successive. Because the appellate court had

remanded the speedy-trial issue while affirming other issues, the defendant’s later motion addressing

that issue was timely and should be treated as a supplement to the premature initial motion. The Court

vacated the dismissal and directed the motion court to permit counsel to file a single amended motion

addressing all claims.
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McKay appealed the motion court's dismissal of his post-conviction
motion as successive. The Supreme Court of Missouri granted transfer

after an intermediate appellate decision.

Dismissal of a post-conviction motion as successive is reviewed for
clear error under Rule 29.15(h). Findings and conclusions are clearly
erroneous only when, after review of the entire record, the reviewing
court is left with the definite and firm impression that a mistake has

been made.
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QUESTIONS PRESENTED

1. Whether a Rule 29.15 post-conviction motion filed before the judgment of conviction is finally affirmed

is premature.

2. Whether a later post-conviction motion is successive when the earlier motion was prematurely filed
before resolution of a remanded claim.

3. What remedy applies when a premature post-conviction motion was improperly decided on the merits

and a later timely motion was dismissed as successive.

HOLDINGS

1. A post-conviction motion filed before the mandate affirming the entire judgment of conviction is issued

is premature because the judgment is not yet final and subject to collateral attack.

2. When the initial post-conviction motion was filed prematurely, a motion filed after the entire conviction

is affirmed is not successive; it should be treated as a timely supplement to the premature initial motion.

3. The motion court must treat the premature and timely pro se motions as a single motion and allow
appointed counsel to file one amended motion addressing all claims, including claims previously ruled

upon.

KEY QUOTATIONS

“Both of the rules thereby contemplate a single mandate that starts the running of the 90-day period for filing
a motion.” (785)

“At that point the premature motion, as filed or as supplemented within the time permitted for filing such a

motion, should be considered filed by the motion court.” (787)

“It was error to dismiss Mr. McKay's timely pro se motion as successive.” (788)

FACTUAL BACKGROUND

McKay was convicted of two counts of selling a controlled substance and one count of unlawful possession of a
firearm and received prison sentences. On direct appeal, the court of appeals remanded his speedy-trial claim for
an evidentiary hearing while purporting to affirm the conviction in part. McKay then filed a post-conviction
motion addressing claims other than the still-pending speedy-trial claim. After the speedy-trial claim was denied
on remand and the conviction was finally affirmed, McKay filed a second motion addressing ineffective

assistance related to that claim.

PROCEDURAL HISTORY



McKay was convicted after a jury trial and appealed, including on a speedy-trial claim. The court of appeals
affirmed in part and remanded the speedy-trial issue for an evidentiary hearing. While that issue remained
unresolved, McKay filed a Rule 29.15 motion addressing his other claims; the motion court denied relief and the
court of appeals affirmed. After the speedy-trial claim was finally denied and the conviction was affirmed by a
second mandate, McKay filed another post-conviction motion alleging ineffective assistance relating to the

speedy-trial claim. The motion court dismissed it as successive, and the Supreme Court vacated that dismissal.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The circuit court must treat the premature first motion and the timely second pro se motion as a single motion
and allow appointed counsel to file an amended post-conviction motion addressing all claims, including claims

previously litigated in the premature motion.
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