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SUMMARY

The New York Appellate Division, Second Department, reversed an order denying Rothkrug Rothkrug

& Spector, LLP's motion to dismiss a third-party complaint. The court held that the claims for fraud,

defamation, abuse of process, and malicious prosecution were inadequately pleaded and directed

dismissal of those claims insofar as asserted against Rothkrug.
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Third-party defendant Rothkrug Rothkrug & Spector, LLP appealed
from an order denying its CPLR 3211(a) motion to dismiss the third-

party complaint insofar as asserted against it.

On a CPLR 3211(a)(7) motion, the court accepts the complaint's
factual allegations as true, gives the plaintiff the benefit of every
favorable inference, and determines only whether the alleged facts fit

within a cognizable legal theory.
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QUESTIONS PRESENTED

1. Whether the third-party complaint adequately pleaded fraud against Rothkrug under CPLR 3211(a)(7)
and CPLR 3016(b).

2. Whether the third-party complaint adequately pleaded defamation under CPLR 3016(a).
3. Whether the alleged commencement of the underlying lawsuit supported a claim for abuse of process.

4. Whether the third-party complaint adequately pleaded malicious prosecution of a civil action.

HOLDINGS

1. The third-party complaint failed to state a cause of action for fraud against Rothkrug because it did not
allege that Rosso Law justifiably relied on any alleged misrepresentation contained in or made in

connection with the purported fraudulent shareholder agreement.

2. The third-party complaint failed to state a cause of action for defamation because it did not allege that
the challenged statement or agreement exposed Rosso Law to public contempt, hatred, or ridicule, and it

failed to sufficiently allege how the statements were published and to whom.

3. The third-party complaint failed to state a cause of action for abuse of process because its allegations

were based solely on the mere commencement of a lawsuit.

4. The third-party complaint failed to state a cause of action for malicious prosecution because it did not
allege that Rothkrug prosecuted a civil action against Rosso Law without probable cause or that the

action terminated in Rosso Law's favor.

KEY QUOTATIONS

“When deciding a motion to dismiss pursuant to CPLR 3211(a)(7) for failure to state a cause of action, "the
court must 'accept the facts as alleged in the complaint as true, accord plaintiffs the benefit of every possible

"

favorable inference, and determine only whether the facts as alleged fit within any cognizable legal theory

“The mere commencement of a lawsuit cannot serve as the basis for a cause of action alleging abuse of

process”

FACTUAL BACKGROUND

The underlying derivative action alleged financial misconduct and fraud involving, among others, Rosso Law.
Rosso Law's third-party complaint alleged that Rothkrug was involved with an allegedly fraudulent shareholder
agreement and asserted claims for fraud, defamation, abuse of process, and malicious prosecution. The
allegations did not establish justifiable reliance by Rosso Law, the required particulars of defamatory
publication, abuse of process beyond commencement of a lawsuit, or a civil action prosecuted by Rothkrug

without probable cause that terminated favorably to Rosso Law.
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dismiss under CPLR 3211(a), and the Appellate Division reversed and granted dismissal of all claims asserted
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