UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT

United States v. Rivera-Ortiz

No. 19-1100, United States Court of Appeals for the First Circuit (September 21, 2021)

SUMMARY

The First Circuit affirmed convictions for false statements under 18 U.S.C. § 1001, theft of
government property under 18 U.S.C. § 641, and failure to disclose under 42 U.S.C. § 408(a)(4),

holding that sufficient evidence supported the jury's finding that the defendant knowingly concealed

union work and volunteer activities on benefits forms. The court upheld the exclusion of evidence that

government agencies failed to prevent the fraud, as its probative value was substantially outweighed

by the risk of juror confusion under Federal Rule of Evidence 403. For sentencing, the loss calculation

under U.S.S.G. § 2B1.1 using total benefits paid was reasonable, with the defendant failing to meet his

burden to show legitimate portions, and restitution under the Mandatory Victims Restitution Act was

properly limited to actual losses supported by the record.
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QUESTIONS PRESENTED
1. Whether there was sufficient evidence to support the convictions on all five counts.

2. Whether the district court abused its discretion in granting the government's motion in limine to exclude
evidence of agency fault.

3. Whether the district court erred in the loss calculation under the Sentencing Guidelines.

4. Whether the restitution amount was proper.

HOLDINGS

1. The evidence was sufficient to support the convictions on all five counts. The jury could infer
knowledge from Rivera's experience and warnings, and materiality was established because reporting

work activity could affect benefits.

2. The district court did not abuse its discretion in granting the government's motion in limine to exclude
evidence that USPS, OWCP, or SSA were at fault for failing to prevent the fraud.

3. The district court did not err in calculating the loss amount as the face value of all benefits paid, and the

14-point enhancement was proper.

4. The restitution amount of $4,139.80 to SSA was proper, and the district court did not abuse its

discretion.

KEY QUOTATIONS

“SEVERE PENALTIES MAY BE APPLIED FOR FAILURE TO REPORT ALL WORK ACTIVITIES
THOROUGHLY AND COMPLETELY.” (at 13)

“A reasonable jury could infer, based on Rivera's extensive experience and these repeated warnings, that he

knew he had to disclose his work and volunteer activities but chose not to.” (at 13)
“the district court may use the face value of the claims as a starting point in computing loss.” (at 22)

“the district court could conclude that the total amount of SSDI benefits paid during the relevant period

amounted to SSA's actual loss.” (at 28)

FACTUAL BACKGROUND

Rivera, a USPS mechanic, was injured in 2005 and began receiving OWCP and SSDI benefits. He was required
to file forms disclosing work and volunteer activities. He did not disclose his union work with the APWU, and
continued to receive benefits. The OIG investigated and found that Rivera had worked for the union, received
payments and reimbursements, and helped employees. He filed false CA-1032 forms and failed to report work to
SSA.
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