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SUMMARY

The Appellate Division, First Department affirmed an order imposing an adverse inference charge and
preclusion sanction based on defendants' failure to preserve surveillance footage and school nurse's
notes. The court held that defendants were on notice of their preservation obligations and that the
evidence supported the existence and relevance of the missing materials, while alternate sources

justified declining to strike the answer.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendants appealed from an order granting plaintiffs' motion for

discovery sanctions to the extent of imposing an adverse inference
charge and a preclusion order concerning missing surveillance footage

and nurse's notes.

STANDARD OF REVIEW Abuse of discretion; the court reviewed whether the motion court

providently exercised its discretion in imposing discovery sanctions.
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QUESTIONS PRESENTED

1. Whether Supreme Court providently exercised its discretion by imposing an adverse inference charge

and precluding defendants from disputing the contents of missing surveillance footage and nurse's notes.

2. Whether defendants had a duty to preserve the surveillance footage and nursing notes despite plaintiffs'
failure to send a formal preservation notice or commence litigation until more than two years after the

incident.

3. Whether the availability of alternate sources of information required the more drastic sanction of striking
defendants' answer.

HOLDINGS

1. The motion court providently exercised its discretion by issuing an adverse inference charge and
precluding defendants from offering testimony or argument disputing the contents of the missing

surveillance footage and nurse's notes.

2. Defendants' obligation to preserve relevant evidence arose from the circumstances of the serious incident

and was not negated by plaintiffs' failure to send a formal preservation notice or commence litigation
until more than two years later.

3. The motion court properly considered the availability of alternate sources of information and correctly

declined to impose the more drastic sanction of striking defendants' answer.

KEY QUOTATIONS

“instructing the jury that the missing surveillance footage and nurse's notes would have been unfavorable to
defendants™ (*1)

“The occurrence of the incident, which was serious enough to prompt the school to call the police to

investigate, was sufficient to put defendants on notice of their obligation to preserve relevant evidence.” (*1)

FACTUAL BACKGROUND

A student was injured in an incident at a school, and the school called police to investigate. Plaintiffs presented
evidence that the incident continued from a classroom into a hallway equipped with surveillance cameras and
that the plaintiff student was treated by the school nurse immediately afterward. Defendants failed to preserve
the potentially relevant surveillance footage and nursing notes, although their witnesses acknowledged facts
supporting the existence and relevance of those materials.

PROCEDURAL HISTORY

Supreme Court, Bronx County, granted plaintiffs' motion for discovery sanctions in part, issuing an adverse

inference charge and precluding defendants from disputing the contents of the missing surveillance footage and



nurse's notes. The Appellate Division, First Department, unanimously affirmed the order insofar as appealed
from.

DISPOSITION

affirmed
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