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SUMMARY

The Nebraska Supreme Court affirmed summary judgment quieting title in favor of HBI, L.L.C. after

issuance of a treasurer’s tax deed. The court held that the tax certificate holder’s initial filing and

voluntary dismissal of a judicial foreclosure action did not bar subsequent pursuit of a tax deed, and

that notice by certified mail followed by publication complied with Nebraska law. The court also

rejected challenges to the statutory notice scheme and concluded that the notice procedures satisfied

due process.
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Appeal from an order granting HBI's motion for summary judgment,
denying Barnette's motion for summary judgment, and quieting title to

real property in HBI's favor after issuance of a treasurer's tax deed.

Constitutionality of statutes and statutory interpretation present
questions of law. The summary judgment ruling was reviewed for

legal error under that standard.
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QUESTIONS PRESENTED

1. Whether the tax certificate holder's initial filing and voluntary dismissal of a judicial foreclosure action

barred it from later pursuing a treasurer's tax deed.

2. Whether notice sent by certified mail to the address where the property tax statement was mailed,
followed by publication in the county where the property was located after the mail was returned

unclaimed, complied with Nebraska's tax deed statutes.

3. Whether the notice requirements in Neb. Rev. Stat. §§ 77-1832 and 77-1834 violated the federal or
Nebraska Constitutions' due process guarantees.

4. Whether the notice was defective because it identified Guardian Tax Partners Inc. as the party that would

apply for the tax deed rather than Pontian.

5. Whether Barnette was entitled to quiet title in the property.

HOLDINGS

1. A tax certificate holder's initial filing of a judicial foreclosure action did not preclude a later application
for a tax deed when the foreclosure action was voluntarily dismissed before final submission and before

any counterclaim or setoff was filed.

2. The notice was statutorily sufficient where Pontian sent certified mail to Barnette's actual residence,
which was the address where the property tax statement was mailed, and, after the mail was returned

unclaimed, published notice in the county where the property was located.

3. Nebraska's applicable tax deed notice requirements were constitutionally sufficient, and Pontian's notice
to Barnette by certified mail at his actual residence, followed by publication, satisfied due process under

the circumstances presented.

4. The notice was not defective merely because it identified Guardian as the party that would apply for the

tax deed rather than Pontian.

KEY QUOTATIONS

“We hold that Pontian’s election to initially file and dismiss the judicial foreclosure action did not preclude

his application for a tax deed.” (at 464)

“The test in Jones for the constitutional sufficiency of notice is case specific and analyzes whether the action
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was something that someone “‘desirous of actually informing’” the homeowner would do.” (at 471)

“Pontian complied with §§ 77-1832 and 77-1834 and was not required to publish notice anywhere other than
Sarpy County.” (at 482)

FACTUAL BACKGROUND

Barnette failed to pay real estate taxes on a Nebraska property, and Pontian purchased a tax sale certificate on

March 5, 2013. After three years, Pontian initially filed a judicial foreclosure action but dismissed it before a



summons issued or the complaint was served, then pursued a treasurer's tax deed. Pontian sent notice by certified
mail to Barnette's actual Iowa residence, where his tax statements had been mailed, but the letter was returned
unclaimed; Pontian then published notice in a Sarpy County newspaper. The treasurer issued the tax deed, and

HBI later acquired the property and successfully sought to quiet title.

PROCEDURAL HISTORY

Pontian Land Holdings LL.C purchased a tax sale certificate, initially filed a judicial foreclosure action,
voluntarily dismissed it before service, and then applied for a treasurer's tax deed. After the deed was issued,
Pontian filed an action to quiet title; HBI was later substituted as plaintiff after acquiring the property. The
district court granted HBI summary judgment and denied Barnette's motion, concluding that the statutory notice
requirements were satisfied and constitutional due process was not violated. The Nebraska Supreme Court

affirmed.
DISPOSITION

affirmed
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