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SUMMARY

The Arkansas Supreme Court affirmed certification of a class action involving nursing-home residents'
contractual and statutory claims against Beverly Enterprises-Arkansas, Inc. The court held that the
common issue of whether the facility was chronically understaffed predominated over individual
issues and that a class action was the superior method of adjudication. The court also upheld the
adequacy of the class representative and declined to consider certain unpreserved arguments.
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DISPOSITION affirmed

PROCEDURAL POSTURE Beverly appealed an order of the Independence County Circuit Court
granting Thomas's motion to certify a class action involving breach-of-
contract and Arkansas Residents' Rights Act claims. The Supreme
Court of Arkansas reviewed the class-certification ruling for abuse of
discretion.

STANDARD OF REVIEW Class-certification decisions are reviewed for abuse of discretion. The
appellate court reviews the evidence in the record to determine
whether it supports the circuit court's decision and does not decide the
merits of the underlying claims at the certification stage.

PRECEDENTIAL VALUE Published Arkansas Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether the circuit court abused its discretion by finding that common issues concerning alleged
systemic understaffing predominated over individual issues under Arkansas Rule of Civil Procedure 23.

2. Whether a class action was the superior method for resolving the common liability issues.

3. Whether Thomas and her counsel adequately represented the class under Rule 23(a)(4).

4. Whether Beverly was judicially estopped from challenging class certification based on its position in a
separate case.

HOLDINGS

1. Thomas's judicial-estoppel argument was not preserved for appellate review because she did not present
the specific elements of judicial estoppel to the circuit court and did not obtain a ruling on the issue.

2. The predominance requirement was satisfied because the common, preliminary issue whether the
Batesville facility was chronically understaffed in violation of residents' statutory and contractual rights
could be resolved before individualized damages and restitution issues.

3. The class action was the superior method for resolving the common liability issues because it efficiently
addressed the alleged systemic understaffing for approximately 489 class members while remaining fair
and manageable for both sides.

4. The circuit court did not abuse its discretion in finding that Thomas and her counsel adequately
represented the class.

KEY QUOTATIONS

“Thus, six requirements must be met before a lawsuit can be certified as a class action under Rule 23:(1)
numerosity; (2) commonality; (3) typicality; (4) adequacy; (5) predominance; and (6) superiority.” (at 449)

“We hold that the circuit court did not abuse its discretion in determining that the overarching issue of
understaffing is common to the class and may be resolved before individual issues of damages must be
addressed.” (at 450)

“We hold that the circuit court did not abuse its discretion in ruling that a class action is the superior method
to resolve this case.” (at 452)

FACTUAL BACKGROUND

Residents of Beverly's Batesville nursing facility entered into the same form of Resident Admission Agreement
and were subject to the Arkansas Residents' Rights Act. Thomas alleged that Beverly failed to provide adequate
staffing and a clean, safe living environment, resulting in violations of residents' contractual and statutory rights.



The proposed class covered residents and estates of residents who lived at the facility between September 13,
2000, and June 30, 2004; the class claims concerned contract and statutory violations, not individual medical-
malpractice or personal-injury claims.

PROCEDURAL HISTORY

Thomas filed a putative class action alleging that Beverly's Batesville nursing facility was chronically
understaffed, violating residents' contractual and statutory rights. The circuit court certified a class of
approximately 489 residents and estates for contract and statutory claims, while excluding medical-malpractice
and personal-injury claims. Beverly appealed the certification order, and the Supreme Court of Arkansas
affirmed.

DISPOSITION

affirmed
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