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SUMMARY

The New York Court of Appeals held that the date on which a sentence was first imposed for a prior

conviction, rather than the date of a later resentencing after the original sentence was vacated as

illegal, controls the sequentiality requirement for predicate felony status under Penal Law § 70.06. The

court concluded that the defendant’s 1989 convictions remained predicate felonies for his 1993

conviction, even though he was later resentenced on the 1989 convictions. The court reversed the

Appellate Division and denied the defendant’s motion to set aside his sentence.
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reversed

The People appealed from an Appellate Division order affirming
Supreme Court's decision granting Michael Thomas's motion to set
aside his sentence on a 1993 felony conviction and resentence him as a
first-time offender. The New York Court of Appeals granted leave to

appeal and reversed.

De novo review of the interpretation and application of Penal Law §
70.06.
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QUESTIONS PRESENTED

1. Whether the original sentencing date or the later resentencing date controls the sequentiality requirement
under Penal Law § 70.06 (1) (b) (ii) when an original sentence is vacated as illegal but the underlying

conviction remains valid.

2. Whether Thomas's 1989 convictions remained predicate felony convictions for purposes of his enhanced

sentence on the 1993 felony.

HOLDINGS

1. The date on which sentence was first imposed on the prior conviction, rather than the date of a later
resentencing on that conviction, controls under Penal Law § 70.06 (1) (b) (ii), even when the original

sentence was later vacated as illegal and a new sentence was imposed.

2. Thomas's 1989 convictions remained predicate felony convictions, and he was properly sentenced as a

second felony offender on the 1993 conviction.

KEY QUOTATIONS

“We hold that the date on which sentence was first imposed upon a prior conviction—not the date of any
subsequent resentencings on that same conviction—is the relevant date” (33 N.Y.3d at 1)

“Therefore, because the original sentences on defendant’s 1989 convictions were imposed before commission
of the present felony, the sequentiality requirement of the predicate felony statute was satisfied, and defendant
was properly sentenced as a second felony offender.” (33 N.Y.3d at 14)

FACTUAL BACKGROUND

Thomas was convicted in 1989 of attempted robbery in the second degree and attempted robbery in the first
degree and was erroneously sentenced as a second felony offender based on two 1988 youthful offender
adjudications. In 1993, he was convicted of robbery in the third degree and sentenced as a second felony
offender based in part on the 1989 convictions. After he had completed the 1989 sentences, the sentences were
vacated as illegal and he was resentenced in 2009 and 2012 with reduced minimum terms, while the convictions

remained undisturbed.

PROCEDURAL HISTORY

Thomas's 1989 sentences were vacated because he had been improperly sentenced as a second felony offender
based on youthful offender adjudications that could not be used as predicate convictions. He was resentenced in
2009 and 2012. Thomas then sought to vacate his 1993 sentence, arguing that the later resentencings occurred
after the 1993 felony and therefore defeated the sequentiality requirement for second-felony-offender status.
Supreme Court ultimately granted relief after People v. Esquiled, and the Appellate Division affirmed. The Court

of Appeals reversed and denied the motion.
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