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SUMMARY

The Vermont Supreme Court upheld tax assessments against Travia’s Inc. and its owners for meals,
alcoholic beverage, corporate income, and personal income taxes. The Court held that the Department
of Taxes could look beyond the taxpayers’ unreliable and altered business records and estimate tax
liability using external data and industry-based methods. The taxpayers failed to show by clear and
convincing evidence that the assessments or methodology were erroneous.
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PROCEDURAL POSTURE Taxpayers appealed the Vermont Department of Taxes' assessments of
meals, alcoholic beverage, corporate income, and personal income
taxes. The Commissioner of Taxes affirmed the assessments, and the
Superior Court, Chittenden Unit, Civil Division, affirmed. The
taxpayers appealed to the Vermont Supreme Court.

STANDARD OF REVIEW The Court reviewed the Commissioner's decision under the same
standard applicable to the intermediate appeal, independently of the
superior court's findings and conclusions. The Commissioner's factual
findings would not be set aside unless clearly erroneous, and the
taxpayers bore the burden of showing by clear and convincing
evidence that the assessments were erroneous. The Court accorded
substantial deference to the Department's expertise and methodology.
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QUESTIONS PRESENTED

1. Whether the Commissioner of Taxes had authority to investigate and estimate tax liability from external
information when the taxpayers had filed returns but their underlying records were unreliable.

2. Whether the Department's methodology for reconstructing Travia's gross receipts and calculating the
resulting tax assessments was arbitrary, invalid, or clearly erroneous.

3. Whether the taxpayers met their burden of demonstrating that the assessments were incorrect.

HOLDINGS

1. When filed returns and the source documents used to prepare them are inaccurate, incomplete, or
unreliable, the Commissioner of Taxes may conduct further audits and investigations and estimate tax
liability using information outside the taxpayer's records.

2. The Department's reconstruction of gross receipts using vendor records, industry ratios, drink prices and
sizes, and food-purchase information was a reasonable and commonly accepted methodology, and the
taxpayers did not show by clear and convincing evidence that it was arbitrary or invalid.

3. Taxpayers must maintain reliable records sufficient to permit a reasonable determination of tax liability,
and they bear the burden of showing by clear and convincing evidence that an assessment based on an
audit reconstruction is erroneous.

KEY QUOTATIONS

“When a taxpayer’s records are not maintained so as to allow the determination of the correct tax liability, as
was the case here, then the Commissioner must conduct an examination beyond the books and records.” (¶
21)

“Taxpayers here have not met their burden of demonstrating the assessments are incorrect, and we uphold the
Commissioner’s determination.” (¶ 22)

FACTUAL BACKGROUND

Travia's Inc. was an S corporation operating a bar and grill, wholly owned and operated by Robert Mellion, with
Jill Mellion maintaining the business books. An audit revealed unusually high cost-of-goods ratios and
unreliable records, including discrepancies between running tapes, Z tapes, handwritten envelopes, and weekly
summaries, with many records manually altered. After rejecting those records as an adequate basis for



determining sales, the Department reconstructed income using vendor records, industry averages, drink prices
and sizes, and food-purchase information, resulting in additional meals, alcoholic beverage, and income tax
assessments.

PROCEDURAL HISTORY

The Department of Taxes audited Travia's records for multiple tax years and issued revised assessments after
determining that the taxpayers' cash-register tapes, envelopes, and summaries were unreliable and contradictory.
The Commissioner of Taxes affirmed the assessments. Pursuant to 32 V.S.A. § 9275, the taxpayers appealed to
the superior court, which affirmed the Commissioner. The Vermont Supreme Court affirmed.
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