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SUMMARY

The Supreme Court of South Carolina reviewed an award of attorneys' fees arising from litigation over
amendments to the TERI retirement program. The court held that the State and South Carolina
Retirement System were not substantially justified in defending a breach of an unambiguous contract
and that fees were available under South Carolina Code section 15-77-300. It further held that
calculating fees as a percentage of the beneficiaries' recovery was improper under the fee-shifting
statute and that the $8.66 million award was unreasonable.

CASE DETAILS

COURT Supreme Court of South Carolina

WRITING FOR THE COURT Chief Justice Jean H. Toal; Justice James E. Moore; Justice Donald W.
Beatty; Acting Justice E.C. Burnett, III; Acting Justice Thomas W.
Cooper, Jr.

JURISDICTION South Carolina

DECIDED March 10, 2008

DOCKET No. 26427

DISPOSITION other

PROCEDURAL POSTURE Appeal and cross-appeal from a circuit court award of $8,665,297.50
in statutory attorneys' fees following the court's prior decision
awarding relief to TERI participants.
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QUESTIONS PRESENTED

1. Whether the State and South Carolina Retirement System were entitled to avoid statutory attorneys' fees
because they acted with substantial justification in defending the underlying litigation.

2. Whether the circuit court properly treated the Retirement System as merely a stakeholder and whether
separation-of-powers principles barred an attorneys' fee award.

3. Whether attorneys' fees under the state action statute may be calculated as a percentage of the prevailing
party's recovery.

4. What methodology and amount constitute reasonable attorneys' fees under the state action statute.

HOLDINGS

1. The State and Retirement System were not substantially justified in defending their breach of an
unambiguous contract with pre-Act TERI participants, so TERI plaintiffs' counsel was entitled to
attorneys' fees under S.C. Code Ann. section 15-77-300.

2. The State and Retirement System could both be liable for attorneys' fees under the state action statute,
and assessing fees for defending the contract breach did not violate separation-of-powers principles.

3. Calculating attorneys' fees under the state action fee-shifting statute as a percentage of the TERI
participants' recovery is improper.

4. The proper method for determining reasonable attorneys' fees under the state action statute is a lodestar
calculation based on reasonable hours and rates, subject to an appropriate multiplier and recoverable
expenses. The revised reasonable fee was $1,075,701.74.

KEY QUOTATIONS

“Accordingly, we hold that because the state action statute shifts the source of the prevailing party's
attorneys' fees to the losing party, an award of fees based on a percentage of the prevailing party's recovery is
improper.” (376 S.C. 454, 658 S.E.2d 332)

“We turn next to the method of calculating attorneys' fees in this case, and hold that a lodestar analysis is the
proper method for determining an award of "reasonable" attorneys' fees under the state action statute.” (376
S.C. 458, 658 S.E.2d 333)

“Accordingly, we hold that an enhanced lodestar figure equaling $445,226.60 constitutes a reasonable award
of attorneys' fees to counsel for TERI plaintiffs under the state action statute.” (376 S.C. 461, 658 S.E.2d 335)

FACTUAL BACKGROUND



Act 153 amended South Carolina's TERI and Working Retiree programs to require contributions that had not
previously been required from participants who entered the programs before the Act's effective date. In the
underlying litigation, the Supreme Court held that applying Act 153 to preexisting TERI participants breached an
unambiguous contract and ordered the return of contributions. The Court's procedures substantially expedited the
litigation, preserved the disputed funds in escrow, and ultimately produced a full recovery for the TERI
participants.

PROCEDURAL HISTORY

In the underlying action, the Supreme Court of South Carolina held that Act 153 breached a legislatively created
contract with certain pre-Act TERI participants and ordered the return of their contributions with interest. The
Court denied fees under the common-fund doctrine and remanded the statutory-fee issue to a circuit judge. The
circuit judge awarded expenses plus percentage-based fees totaling $8,665,297.50. The State and Retirement
System appealed, and TERI plaintiffs' counsel cross-appealed regarding the amount. The Supreme Court
affirmed entitlement to fees but vacated the percentage-based award and calculated an enhanced lodestar award,
later modified by order dated March 10, 2008, to $1,075,701.74.

DISPOSITION

other

REMAND INSTRUCTIONS

The circuit court's percentage-based award was vacated and replaced with a lodestar-based award. The Court
itself assessed the revised fee against the State and Retirement System; the March 10, 2008 order modified the
award to include additional fees and costs incurred after the original opinion.
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