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SUMMARY

The Nevada Supreme Court held that Obergefell v. Hodges applies retroactively to require Nevada
courts to recognize a same-sex marriage licensed and performed in California in 2008, despite
Nevada's prior prohibition on recognizing such marriages. The court declined to backdate the marriage
to 1991 or 1992 for property-division purposes because Nevada does not recognize common-law
marriage and Obergefell does not require judicially creating a marriage before solemnization. The
court affirmed the divorce decree characterizing the disputed premarital assets as the respondent's
separate property.
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QUESTIONS PRESENTED

1. Whether Obergefell v. Hodges requires Nevada to recognize retroactively a same-sex marriage lawfully
performed in another state before Nevada recognized such marriages.

2. Whether Obergefell requires Nevada courts to backdate a same-sex marriage to a date before the parties
solemnized their union.

3. Whether the Supreme Court of Nevada should adopt a but-for, factor-based equitable test to backdate a
marriage despite Nevada's statutory ban on common-law marriage.

HOLDINGS

1. Obergefell v. Hodges applies retroactively to require Nevada courts to recognize a same-sex marriage
lawfully licensed and performed in another state before Nevada recognized same-sex marriages.
Accordingly, Nevada must recognize the parties' 2008 California marriage.

2. Obergefell does not require Nevada courts to backdate a same-sex marriage to a date before the parties
solemnized their union.

3. The court declined to adopt a factor-based but-for test that would backdate the parties' marriage, because
doing so would effectively create a judicial exception to Nevada's statutory ban on common-law
marriage and the appellant had not shown equitable authority to deviate from the statute absent a
constitutional challenge.

KEY QUOTATIONS

“Therefore, we conclude that the effective date of a marriage will not predate the solemnized marriage itself
for property division purposes in a divorce, even if a party asserts that the couple would have married earlier
but for the later-held-to-be-unconstitutional ban on marriage between same-sex couples.” (13)

“Obergefell applies retroactively so that Nevada courts must recognize same-sex marriages licensed and
performed out of state before Nevada's ban on recognizing same-sex marriages was overturned.” (13)

“Obergefell, however, does not require this court to backdate a marriage before the couple solemnized their
union.” (13)

FACTUAL BACKGROUND

Richard Candelaria and Michael Kelly began dating in 1991, moved in together later that year, and exchanged
rings in 1992. They married in California in 2008, after California legalized same-sex marriage. In their divorce,
Candelaria argued that the marriage should be deemed to have begun in 1991 or 1992 because the couple would
have married earlier but for Nevada's same-sex-marriage ban, which would have made certain assets community
property. Kelly disputed that he considered himself married before 2008, and the district court treated the
disputed assets as his separate property.

PROCEDURAL HISTORY

The Eighth Judicial District Court, Family Division, conducted a bench trial and determined that the parties'
marriage began in 2008, when they married in California. It characterized a 401(k) account and employment-



related stock acquired before 2008 as the respondent's separate property and rejected the appellant's request to
backdate the marriage to 1991 or 1992. The appellant appealed; the Supreme Court of Nevada affirmed.

DISPOSITION

affirmed
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