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SUMMARY

The New York Appellate Division, Fourth Department, affirmed an order granting the defendant
physician leave to renew his summary judgment motion and dismissing a medical malpractice and
lack of informed consent action. The court held that the defendant established that any lack of
informed consent was not a proximate cause of the plaintiff's injuries and that the plaintiffs failed to
raise a triable issue of fact.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiffs appealed from an order granting defendant leave to renew
his motion for summary judgment, granting summary judgment upon
renewal, and dismissing the complaint in a medical malpractice and
lack-of-informed-consent action.

STANDARD OF REVIEW Summary judgment is proper where the movant establishes entitlement
to judgment as a matter of law and the opposing party fails to raise a
triable issue of fact. On a lack-of-informed-consent claim, the plaintiff
must establish that the lack of consent was a proximate cause of the
injury.

PRECEDENTIAL VALUE Published opinion of the Appellate Division, Fourth Department;
precedential under New York law.

PARTIES Jeanette Poreba-Gier, Joseph R. Gier v. Loubert S. Suddaby, M.D.
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PRACTICE AREAS

medical malpractice informed consent summary judgment civil procedure

QUESTIONS PRESENTED

1. Whether defendant was entitled to summary judgment dismissing the lack-of-informed-consent cause of
action because the alleged lack of informed consent was not a proximate cause of any injury.

2. Whether plaintiffs raised a triable issue of fact in opposition to defendant's renewed motion for summary
judgment.

HOLDINGS

1. A lack-of-informed-consent claim fails when the actual procedure performed was not a proximate cause
of the plaintiff's injury. Defendant established that plaintiff sustained no injury from the paddle-lead-
stimulator implantation and that her later pain resulted from her underlying back condition, not the
surgery.

2. Plaintiffs failed to raise a triable issue of fact in opposition to defendant's showing that the procedure
caused no injury; summary judgment dismissing the complaint was therefore proper.

KEY QUOTATIONS

“" 'To establish a cause of action for malpractice based on lack of informed consent, [a] plaintiff must prove
(1) that the person providing the professional treatment failed to disclose alternatives thereto and failed to
inform the patient of reasonably foreseeable risks associated with the treatment, and the alternatives, that a
reasonable medical practitioner would have disclosed in the same circumstances, (2) that a reasonably
prudent patient in the same position would not have undergone the treatment if he or she had been fully
informed, and (3) that the lack of informed consent is a proximate cause of the injury' "” (*1)

“The proximate cause element "is construed to mean that the actual procedure performed for which there was
no informed consent must have been a proximate cause of the injury"” (*1)

FACTUAL BACKGROUND

Defendant inserted a paddle lead stimulator in plaintiff Jeanette Poreba-Gier's spine to provide pain relief. The
treatment provided temporary pain relief and did not cause or aggravate an injury or plaintiff's presurgical
symptoms. The later pain experienced by plaintiff resulted from her disabling back condition rather than from
the implantation surgery.

PROCEDURAL HISTORY

Plaintiffs commenced an action alleging medical malpractice and lack of informed consent arising from
defendant's insertion of a paddle lead stimulator in Jeanette Poreba-Gier's spine. Supreme Court granted
summary judgment dismissing the medical malpractice claim but denied it as to informed consent. After
additional discovery, Supreme Court granted defendant leave to renew and, upon renewal, granted summary



judgment on the informed-consent claim and dismissed the complaint. The Appellate Division unanimously
affirmed without costs.

DISPOSITION

affirmed
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