UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

FLORIDA

Kayla Hominski, et al. v. Gusar, LLC, et al.

Hominski - No. 24-CV-21590-ELFENBEIN - Decided May 7, 2026

SUMMARY

The United States District Court for the Southern District of Florida addresses Wayfair LL.C’s second

motion to compel production of attorney-client communications in a products-liability action arising

from injuries allegedly caused by a fire pit. The Court finds that Plaintiffs waived privilege as to

attorney-client communications included in their September 23, 2025 ESI production because they

failed to take reasonable preventive and remedial steps under Federal Rule of Evidence 502(b), but

declines to impose a wholesale subject-matter waiver. The motion is granted in part and denied in part.
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Defendant Wayfair LL.C moved to compel production of attorney-
client communications, arguing that Plaintiffs waived privilege
through inadvertent production under Federal Rule of Evidence 502(b)
and that the crime-fraud exception applied. The court granted the
motion in part as to communications included in Plaintiffs' September
23, 2025 ESI production and denied it in part as to otherwise withheld

communications.

The court applied the fact-specific totality-of-the-circumstances
analysis under Federal Rule of Evidence 502(b) and required a prima
facie showing, including a sufficient nexus between the alleged crime

or fraud and the communications, to invoke the crime-fraud exception.
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QUESTIONS PRESENTED

1. Whether Plaintiffs waived attorney-client privilege under Federal Rule of Evidence 502(b) by producing
privileged communications, failing to promptly rectify the initial disclosure, reproducing the same
communications after asserting a claw-back, and failing to investigate for additional privileged

materials.

2. Whether the crime-fraud exception to the attorney-client privilege applied based on alleged witness

tampering, subornation of perjury, or fraud by Plaintiffs' former counsel.

3. Whether the waiver extended to undisclosed communications on the same subject matter.

HOLDINGS

1. Plaintiffs waived attorney-client privilege as to the communications included in their September 23,
2025 ESI production because they failed to establish that they took reasonable steps to prevent
disclosure and reasonable, prompt steps to rectify the disclosure.

2. The waiver was limited to communications actually included in Plaintiffs' September 23, 2025 ESI

production and did not extend to all undisclosed communications concerning the same subject matter.

3. The crime-fraud exception did not apply to the attorney-client communications Plaintiffs otherwise
withheld because Defendant failed to make the required prima facie showing that Plaintiffs were
engaged in or planning criminal or fraudulent conduct and that the communications were in furtherance

of that conduct.

KEY QUOTATIONS

“Rule 502(b) requires reasonableness, not perfection.” (Section I1I(A))

“But the crime-fraud exception requires more than concern, suspicion, or adversarial conjecture.” (Section

I1I(B))

“Accordingly, Defendant’s Motion, ECF Nos. [189] and [231], is GRANTED IN PART and DENIED IN
PART.” (Conclusion)

FACTUAL BACKGROUND

This products liability action arises from severe burns allegedly suffered by Kayla Hominski when a rectangular
tabletop fire pit purchased through Wayfair's website malfunctioned. During discovery, Plaintiffs produced
attorney-client communications between Hominski and former counsel, including communications located in

folders specifically requesting communications with those attorneys. Defendant also identified a text message



and voice notes that it claimed suggested witness coaching or attempted subornation of perjury. The court found
that Plaintiffs failed to take reasonable steps to prevent or rectify the production of the identified
communications, but that Defendant lacked sufficient evidence to establish the crime-fraud exception as to

communications otherwise withheld.

PROCEDURAL HISTORY

Plaintiffs produced ESI during discovery, including communications with former counsel. After Defendant
identified attorney-client communications in the production, Plaintiffs later issued a claw-back demand, but then
reproduced the same materials on a USB drive and did not independently search for additional privileged
communications. Defendant moved to compel and later submitted supplemental briefing after identifying
additional communications. Following briefing and a discovery hearing, the court ruled on waiver and the crime-

fraud exception.
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