UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT

Tripp v. Cole

425 F.3d 5 (1st Cir. 2005) - No. No. 04-2588 - Decided September 27, 2005

SUMMARY

The First Circuit affirmed summary judgment for the town manager and Town of Bethel in a former

police chief’s retaliation lawsuit. The court held that the plaintiff’s conduct was not protected

whistleblowing under Maine law because a reasonable person would not have believed the town

manager’s request to seek dismissal of a summons constituted obstruction of government

administration, and that the plaintiff’s speech did not address a matter of public concern under the

First Amendment.
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Plaintiff appealed the district court's grant of summary judgment to
defendants on his First Amendment retaliation claim under 42 U.S.C.
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QUESTIONS PRESENTED

1. Whether Tripp engaged in activity protected by the Maine Whistleblowers' Protection Act by reporting
conduct that he reasonably believed violated Maine's obstruction-of-government-administration statute.

2. Whether Tripp's statements to Cole and two Bethel selectmen addressed a matter of public concern

protected by the First Amendment.

3. Whether summary judgment was proper on the whistleblower-retaliation and First Amendment
retaliation claims.

HOLDINGS

1. Tripp did not engage in protected activity because a reasonable person in his position could not have
believed that Cole's request to ask the prosecutor to dismiss the summons constituted obstruction of
government administration under Maine law. Summary judgment was therefore proper on the

whistleblower claim.

2. Tripp's statements to Cole that he was not comfortable asking the district attorney to dismiss the
summons, and his statements to selectmen that his relationship with Cole had cooled, did not address a
matter of public concern. Summary judgment was therefore proper on the First Amendment retaliation

claim.

KEY QUOTATIONS

“Under the MWPA, "[n]o employer may discharge . . . or otherwise discriminate against an employee . . .
because[ ] [t]he employee, acting in good faith, . . . reports orally or in writing to the employer or a public

body what the employee has reasonable cause to believe is a violation of a law."” (at 8)

“"Whether an employee's speech addresses a matter of public concern must be determined by the content,

form, and context of a given statement, as revealed by the whole record."” (at 10)

“An opaque statement such as "I'm not comfortable doing this" is not "clearly a legitimate matter of inherent
concern to the electorate."” (at 12)

FACTUAL BACKGROUND

Darren Tripp, chief of police for Bethel, Maine, issued a summons to a resident whose dog had been at large.
Town Manager Scott Cole asked Tripp to ask the district attorney to dismiss the summons, and Tripp responded
that he was not comfortable doing so. Several months later, Cole suspended Tripp and later terminated him for
stated reasons that included matters unrelated to the dog summons; the Board of Selectmen upheld the
termination. Tripp alleged that the adverse employment actions were retaliation for his opposition to Cole's

request and for comments to two selectmen about his cooled relationship with Cole.

PROCEDURAL HISTORY

Tripp sued the town manager and the Town of Bethel after being suspended and terminated as chief of police,

alleging retaliation for protected speech and whistleblowing. The parties cross-moved for summary judgment. A



magistrate judge recommended judgment for defendants, the district court reviewed the recommendation de

novo and adopted it in full, and the First Circuit affirmed.

DISPOSITION

affirmed
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