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SUMMARY

The Oregon Court of Appeals affirmed Chad Brandon Pitcher’s convictions for first-degree

manslaughter, unlawful use of a weapon, and felon in possession of a firearm. The court held that

Pitcher lacked a protected privacy interest or reasonable expectation of privacy in copies of Facebook

messages stored in the victim’s account records and upheld admission of those records under the

business records exception to the hearsay rule. The opinion also addresses suppression, warrant-taint

arguments, and the foundation required for electronically maintained business records.
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Defendant appealed from a judgment convicting him after a second
trial of first-degree manslaughter and unlawful use of a weapon,
challenging evidentiary rulings, suppression rulings, jury instructions,

and prosecutorial closing arguments.

Suppression rulings were reviewed for legal error, with factual
findings binding if supported by constitutionally sufficient evidence.
Whether evidence qualified under the business-records exception was
reviewed as a question of law. Evidentiary rulings were reviewed in
light of the record before the trial court at the time of the ruling. An
unpreserved prosecutorial-misconduct claim was reviewed under the
plain-error standard requiring an obvious and incurable error that
denied a fair trial. Harmlessness was assessed by whether there was

little likelihood that the alleged error affected the jury's verdict.
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QUESTIONS PRESENTED

1

. Whether defendant had a protected privacy interest under Article I, section 9, of the Oregon Constitution

or a reasonable expectation of privacy under the Fourth Amendment in copies of Facebook messages he

sent to R that were stored in R's Facebook account records.

. Whether defendant could indirectly challenge the R-account warrant by alleging that a separate warrant

for his own account was overbroad and tainted the evidence obtained from the R-account warrant.

. Whether Facebook's records of R's account were admissible under the business-records exception in

OEC 803(6), including whether the state's foundational witness had sufficient personal knowledge and
whether the original records had to remain in existence.

. Whether admission of defendant's custodial-interview statement violated his right to counsel under

Article I, section 11, of the Oregon Constitution and, if so, whether any error was harmless.

. Whether the trial court plainly erred by failing to define "initial aggressor" in the self-defense jury

instructions.

. Whether the prosecutor's challenged closing-argument statements were obviously improper and

incurable so as to deny defendant a fair trial.

HOLDINGS

1.

A sender does not retain a protected privacy interest under Article I, section 9, of the Oregon
Constitution or a reasonable expectation of privacy under the Fourth Amendment in copies of messages
delivered to and stored in the recipient's Facebook account records when the sender lacks access to or
control over that account.

. The court did not decide whether the DeJong burden-shifting framework applies when one warrant

allegedly taints a separate warrant because, even assuming the R warrant was unconstitutional,
defendant could not suppress the evidence without a protected privacy interest in the account records
searched.

. Facebook's records of R's account were admissible under OEC 803(6) because the state's records-

custodian testimony and certificate of authenticity sufficiently established the business's record-making
and record-keeping practices, reliability, and the accuracy of the copies, even though the foundational
witness was not employed when the records were generated and Meta no longer retained the original

records.

. Even assuming that police violated defendant's Article I, section 11, right to counsel by questioning him

without counsel present, any error was harmless because there was little likelihood that the statement

affected the verdict.



5. The trial court did not plainly err by failing to define "initial aggressor" absent a request from defendant

for a supplemental instruction.
6. The challenged prosecutorial statements did not warrant reversal because, even assuming they were

improper, defendant failed to show that they were both obviously improper and incurable or that they

denied him a fair trial.

KEY QUOTATIONS

“Facebook messages, like text messages, have digital copies stored in both the sender’s and recipient’s
accounts. And like the defendant in Carle, defendant lost the ability to control the copies of his messages sent

to R once they were delivered to R’s Facebook account.” (469)

“Evidence obtained in violation of Article I, section 9, is subject to suppression only if the unlawful search

violated defendant’s personal privacy rights.” (472)

“Nothing in Arrowood or OEC 803(6) requires the continued existence of the original copy of the business
record at issue to establish that the business’s record-keeping practices are sufficiently reliable to allow for
admission.” (477)

“Even assuming that those statements, either individually or collectively, were improper (a proposition that

we express no opinion on), they did not deprive defendant of a fair trial.” (481)

FACTUAL BACKGROUND

In 2017, R stole defendant's truck. Several days later, defendant and an acquaintance went to find and confront
R, each carrying a gun; both fired a shot during the confrontation, and R died from a gunshot wound. Before the
shooting, defendant sent R threatening Facebook messages. After defendant's arrest, detectives conducted a

custodial interview in which defendant made a brief statement after receiving Miranda warnings.

PROCEDURAL HISTORY

The state originally charged defendant with first-degree murder, unlawful use of a weapon, and felon in
possession of a firearm. A 2019 jury convicted him of first-degree manslaughter, unlawful use of a weapon, and
felon in possession of a firearm; the Court of Appeals reversed and remanded for a new trial on the first-degree
manslaughter and unlawful-use counts because the jury had been instructed that nonunanimous verdicts were
permissible. At the 2023 retrial, a unanimous jury again convicted defendant of first-degree manslaughter and

unlawful use of a weapon. The Court of Appeals affirmed.
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