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SUMMARY

The Supreme Court of New Hampshire affirmed summary judgment for the State of New Hampshire

and the Commonwealth of Massachusetts in an inverse condemnation action arising from flood

damage to Henkel Corporation's property. The court held that the isolated, rare flooding event did not

constitute a compensable taking of real property because inevitable recurrence was not shown, and

that damage to personal property was consequential damage rather than a taking. The court did not

reach the plaintiffs' remaining causation and act-of-God arguments.
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affirmed

The plaintiffs appealed the Superior Court's denial of their motion for
summary judgment and grant of summary judgment to the defendants
on an inverse-condemnation claim arising from flooding of the

plaintiffs' property.

The court reviewed the summary-judgment record and reasonable
inferences in the light most favorable to the nonmoving party,
reviewed the application of law to facts de novo, and affirmed if no
genuine issue of material fact existed and the moving party was

entitled to judgment as a matter of law.
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takings clause ~ eminent domain  consequential damages = municipal liability =~ insurance
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constitutional law  eminent domain  inverse condemnation =~ summary judgment  government liability

QUESTIONS PRESENTED

1. Whether a temporary interference with the use of real property can constitute a compensable taking
under New Hampshire law.

2. Whether the flooding of Henkel's property constituted a taking when the plaintiffs did not show that the

flooding was inevitably recurring.

3. Whether the destruction of Henkel's personal property in the flooding constituted compensable inverse

condemnation rather than consequential damage.

4. Whether summary judgment was proper despite the plaintiffs' arguments concerning causation, act of

God, and the nature of the alleged taking.

HOLDINGS

1. A temporary taking of real property may be compensable under New Hampshire law; governmental
action that substantially interferes with or deprives a person of the use of property may constitute a

taking even when the land itself is not permanently taken.

2. The plaintiffs' evidence did not establish an inverse condemnation taking of Henkel's real property

because the flooding was not shown to be inevitably recurring and the relevant storms were rare events.

3. The destruction of Henkel's personal property constituted, at most, consequential damage from the
alleged governmental conduct and was not compensable as a taking on the facts presented.

KEY QUOTATIONS

“"Government-induced flooding not proved to be inevitably recurring occupies the category of mere

consequential injury, or tort."” (260)

“We conclude that, as in Warner/Elektra/Atlantic, the alleged destruction of Henkel's personalty constituted

only consequential damage and, accordingly, is not compensable as a taking.” (261)

FACTUAL BACKGROUND

Henkel owned a sixteen-acre parcel in Seabrook, New Hampshire, adjacent to Interstate 95, and Allianz insured
the property. Extraordinary rainfall in May 2006 caused extensive flooding, after which Allianz paid Henkel
more than two million dollars and Henkel paid its policy deductible. The plaintiffs' expert attributed the flooding
to the highway embankment, the size and location of a culvert, and construction of a deceleration lane, while the
State's expert attributed it to an inadequate culvert under Henkel's building. Both experts characterized the 1996

and 2006 storms as rare, unusual, approximately one-hundred-year events.
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The plaintiffs commenced the action in July 2007, alleging that the construction and design of Interstate 95 and a
related deceleration lane caused flooding of Henkel's property. The Superior Court denied the plaintiffs' motion
for summary judgment and granted summary judgment to the State of New Hampshire and Commonwealth of

Massachusetts. The Supreme Court of New Hampshire affirmed.
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