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SUMMARY

The Florida Fourth District Court of Appeal held that defective service of process, where the defendant
received actual notice of the litigation, rendered the resulting default judgment voidable rather than
void. Because the defendant moved to vacate the judgment more than one year after its entry, the
motion was untimely. The court also held that the plaintiff was not required to file the original
promissory note because the action was based on a fee agreement rather than the note.
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QUESTIONS PRESENTED

1. Whether defective but notice-producing service of process rendered the default judgment void or merely
voidable, such that the one-year limitation for seeking relief under Florida Rule of Civil Procedure
1.540(b) applied.

2. Whether the judgment was void because Kozinski failed to attach or file the original promissory note
before entry of final judgment.

HOLDINGS

1. Defective service of process that gives the defendant actual notice of the proceedings renders a judgment
voidable, not void; therefore, a motion to vacate under Florida Rule of Civil Procedure 1.540(b) had to
be filed within one year after entry of judgment.

2. The judgment was not void because Kozinski sued under the fee agreement rather than the promissory
note and therefore was not required to attach or file the original note before entry of judgment.

KEY QUOTATIONS

“A total lack of service of process renders a judgment void, not voidable.” (126 So. 3d at 1268)

“Defective service of process, however, renders a judgment voidable.” (126 So. 3d at 1268)

“It is only where service is so defective as to amount to no notice that a judgment is void, because then there
is a denial of due process.” (126 So. 3d at 1268)

“Because the defective service was sufficient to put Phillips on notice of the lawsuit against her, the one-year
time limitation for voidable judgments applied and it was improper for the trial court to vacate the 2011
judgment almost two years after it was entered.” (126 So. 3d at 1268)

“Kozinski was not required to file the original promissory note in her lawsuit because she sued under the fee
agreement, not the promissory note.” (126 So. 3d at 1269)

FACTUAL BACKGROUND

Kozinski represented Jill Phillips and Audre Phillips in trust litigation under a fee agreement requiring Jill
Phillips to execute a promissory note and pay specified fees. Kozinski filed a complaint against Jill Phillips,
attaching the fee agreement and promissory note; Phillips signed an acceptance of service and later signed a
waiver of service, although the documents did not comply with statutory service requirements. Phillips received
multiple notices of the lawsuit and the default-judgment hearing but did not appear, resulting in a $450,000
default judgment. She moved to vacate the judgment approximately twenty-one months later.

PROCEDURAL HISTORY

Kozinski obtained a $450,000 default final judgment against Jill Phillips. Approximately twenty-one months
later, Phillips moved to vacate the judgment, arguing that service was defective and that Kozinski had not filed
the original promissory note. The trial court deemed the judgment void, vacated it, quashed the acceptance and
waiver of service, and allowed Kozinski 120 days to file a new complaint. The Fourth District reversed and
remanded with instructions to reinstate the judgment.



DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court was instructed to reinstate the 2011 judgment in favor of Kozinski.
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