
SUPREME COURT OF KANSAS

Tilzer v. Davis, Bethune & Jones, L.L.C.
288 Kan. 477 (2009) · Decided April 3, 2009

SUMMARY

The Kansas Supreme Court reviewed summary judgment in a legal malpractice action arising from an
attorney’s representation in a Missouri mass-settlement proceeding. The court held that the
malpractice claims were not compulsory counterclaims to the attorney’s motion to enforce a fee lien
and therefore were not barred by claim preclusion. It further held that collateral estoppel did not
preclude relitigation of the aggregate-settlement issue because the plaintiffs lacked a full and fair
opportunity to litigate it, and remanded the case; the court upheld sealing of confidential settlement
documents.
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QUESTIONS PRESENTED

1. Whether the Tilzers' legal malpractice claims were compulsory counterclaims to Davis's motion to
enforce an attorney's fee lien in the prior Missouri action and therefore barred by claim preclusion.

2. Whether collateral estoppel barred the Tilzers from litigating in Kansas whether the Global Settlement
was an aggregate settlement under Missouri Rule of Professional Conduct 4-1.8(g).

3. Whether the Global Settlement constituted an aggregate settlement under Rule 4-1.8(g).

4. Whether the Kansas district court abused its discretion by ordering confidential settlement documents
filed under seal.

HOLDINGS

1. The malpractice claims were not compulsory counterclaims under Missouri's compulsory-counterclaim
rule because Davis proceeded against the judgment through a lien motion rather than filing an
independent action against the Tilzers and therefore did not become an opposing party in the relevant
sense.

2. Collateral estoppel did not bar the Tilzers from litigating the aggregate-settlement issue because they
lacked a full and fair opportunity to litigate it in the Missouri lien proceedings and the issue was not
necessarily decided for purposes of the lien ruling.

3. The Global Settlement had the defining characteristics of an aggregate settlement under Rule 4-1.8(g),
including collective conditionality and collective allocation; the district court erred in concluding
otherwise.

4. The district court did not abuse its discretion by ordering documents containing confidential Missouri
settlement information to be filed under seal.

KEY QUOTATIONS

“By moving to enforce an attorney’s fee lien in the underlying action, Davis was proceeding against the
judgment itself, not against the former client.” (486)

“Additionally, the collateral estoppel doctrine in Missouri only applies “to those issues that were necessarily
and unambiguously decided” in the prior adjudication.” (490-491)

“Under the ALI definition, the Global Settlement had both characteristics of interdependency which define an
aggregate settlement.” (494)

“Rather than establishing a non-aggregate settlement, the unavailability of the information required to be
disclosed by Rule 4-1.8(g) simply corroborated that it was an aggregate settlement and rendered it impossible
for Davis to obtain an informed consent under the rule.” (495)

FACTUAL BACKGROUND



The Tilzers hired Grant Davis and his firm to represent Rita Tilzer in litigation against pharmaceutical
companies arising from diluted cancer drugs. After Rita's death, her husband and children continued the
Missouri litigation and opted into a confidential Global Settlement involving hundreds of claimants, a capped
settlement fund, and allocations determined by special masters. Davis later sought enforcement of an attorney's
fee lien in the Missouri action, while the Tilzers asserted that the settlement was an aggregate settlement
requiring disclosures under Missouri Rule of Professional Conduct 4-1.8(g). The Missouri court enforced the
lien and settlement and ruled that the Global Settlement was not an aggregate settlement; the Tilzers then filed a
Kansas legal malpractice action.

PROCEDURAL HISTORY

The Johnson County District Court granted Davis summary judgment, ruling that the Tilzers' malpractice claims
were compulsory counterclaims to Davis's motion to enforce an attorney's fee lien in a prior Missouri action and
were barred by claim preclusion. The court also ruled that collateral estoppel barred relitigation of whether the
Missouri Global Settlement was an aggregate settlement and denied the Tilzers' motion for partial summary
judgment on that issue. The Kansas Supreme Court affirmed the sealing order, reversed the summary judgment
rulings, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings on the Tilzers' legal malpractice action, consistent with the holdings that the
claims were not barred by compulsory-counterclaim claim preclusion, collateral estoppel did not bar the
aggregate-settlement issue, and the Global Settlement had aggregate-settlement characteristics. The sealing order
remains affirmed.
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