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SUMMARY

The United States District Court for the Eastern District of Virginia granted the Secretary of
Agriculture’s motion to dismiss Maria A. Spassova-Nikolova’s Second Amended Complaint. The
court held that the complaint failed to plausibly allege exhausted ADEA discrimination, hostile work
environment, or retaliation claims, and dismissed the action with prejudice.
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PROCEDURAL POSTURE Defendant moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss Plaintiff's Second Amended Complaint alleging age
discrimination, hostile work environment, and retaliation under the
ADEA. The court granted the motion and dismissed the action with
prejudice.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true and determines whether the complaint contains
sufficient factual matter to state a claim for relief that is plausible on
its face. Legal conclusions, unwarranted inferences, unreasonable
conclusions, and labels are not accepted as true. Pro se pleadings are
construed liberally, but the court does not act as the plaintiff's
advocate.
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QUESTIONS PRESENTED

1. Whether Plaintiff's ADEA claims based on conduct occurring more than 180 days before her notice to
the EEOC were timely exhausted.

2. Whether Plaintiff plausibly alleged discrete age discrimination under the ADEA.

3. Whether Plaintiff plausibly alleged an age-based or retaliatory hostile work environment.

4. Whether Plaintiff plausibly alleged ADEA retaliation, including a causal connection between protected
activity and materially adverse employment action.

HOLDINGS

1. A federal employee proceeding under 29 U.S.C. § 633a(d) must provide written notice to the EEOC
within 180 days of the alleged discriminatory act. Because Plaintiff's earliest alleged notice date was
July 21, 2022, the January 7, 2022 Letter of Reprimand fell outside the 180-day period and could not
support an ADEA claim.

2. Plaintiff failed to state a plausible ADEA age-discrimination claim because her allegations that she was
harassed, that older workers were replaced by younger workers, and that managers favored younger
employees were conclusory and lacked factual allegations connecting a decision-maker's actions to age-
based bias.

3. Plaintiff failed to state either an age-based or retaliatory hostile-work-environment claim because she did
not plausibly allege that the conduct was because of age or retaliation, or that the conduct was
sufficiently severe or pervasive to alter the conditions of employment.

4. Plaintiff failed to state an ADEA retaliation claim because she did not plausibly allege that her protected
ADEA activity was the but-for cause of the challenged adverse actions.

KEY QUOTATIONS

“To survive a 12(b)(6) motion, “a complaint must contain sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.’””

“Thus, Plaintiff cannot establish that any complained of action was because of her protected activity, where
the disciplinary actions of which she complains began before any protected activity took place.”



“In sum, Plaintiff has failed to state any plausible claim for relief. Moreover, it appears that further
amendment is futile.”

FACTUAL BACKGROUND

Plaintiff, a 56-year-old USDA employee, alleged that older employees were harassed or forced to leave and
replaced by younger employees, and that she experienced several disciplinary and performance-related actions
during 2022. She alleged that she complained of age discrimination in June 2022 and contacted the USDA EEO
office in July 2022. She also referenced and incorporated an MSPB decision that found misconduct and failure
to follow instructions, upheld the penalty, and rejected her whistleblower-reprisal claim.

PROCEDURAL HISTORY

Plaintiff initially sued the USDA, FSIS, and several individuals, but the court dismissed the original complaint
because the Secretary of Agriculture was the only proper defendant and had not been named. After permitting
amendment, the court dismissed the Amended Complaint and gave Plaintiff one final opportunity to amend.
Plaintiff filed a Second Amended Complaint, Defendant moved to dismiss, and the court granted the motion,
concluding that Plaintiff failed to plead plausible ADEA discrimination, hostile-work-environment, or retaliation
claims and that further amendment appeared futile.

DISPOSITION

dismissed
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