SUPREME COURT OF MONTANA

Powell County v. Country Village, LL.C

352 Mont. 291 (2009) - No. DA 08-0654 - Decided September 3, 2009

SUMMARY

The Montana Supreme Court affirmed Powell County orders enforcing zoning regulations against

Country Village, LLC, d/b/a Happy Endings Casino. The Court held that the Powell County Planning

Board had jurisdiction over the unincorporated area containing the casino, that the proposed casino

expansion required a conditional use permit, and that the County's enforcement substantially complied

with its Growth Policy. The Court also concluded that the County did not abuse its discretion by

denying approval for artificial lighted palm trees and an LCD sign.
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Country Village, LL.C appealed from orders of the Third Judicial
District Court, Powell County, granting Powell County's petition for a
restraining order and denying Country Village's motion to alter or

amend the judgment or for a new trial.

Zoning-authority decisions are reviewed for abuse of discretion; a
zoning authority abuses its discretion when the information supporting
its decision is so lacking in fact and foundation that the decision is
clearly unreasonable. Conclusions of law are reviewed for correctness.
An agency's interpretation of its own rule is given great weight and is

upheld unless plainly inconsistent with the rule's spirit.
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QUESTIONS PRESENTED

1. Whether the Powell County Planning Board had jurisdiction to require Happy Endings to apply for a
conditional use permit.

2. Whether the proposed changes to Happy Endings' business constituted a change in use requiring a

conditional use permit under the Powell County Zoning and Development Regulations.

3. Whether Powell County's enforcement of its zoning regulations substantially complied with the Powell
County Growth Policy.

HOLDINGS

1. The Powell County Planning Board had jurisdiction over Happy Endings' property and could require
Happy Endings to apply for a conditional use permit. The reservation of District 5-specific standards did

not eliminate the general county-wide zoning standards applicable to unincorporated Powell County.

2. A conditional use permit was required because the proposed elimination of the convenience store and

significant expansion of the casino constituted a significant change in use. The permit requirement was
not based solely on the erection of the lighted palm trees.

3. Powell County substantially complied with its Growth Policy when it enforced the zoning regulations

and denied approval for the artificial palm trees. The denial did not unlawfully infringe Happy Endings'
private-property rights.

KEY QUOTATIONS

“Clearly reading the Zoning Regulations as a whole, the provisions in Chapter VI regarding specific

standards that were reserved do not abrogate the general standards that provide county planning jurisdiction
in this matter.” (Y 15)

“Happy Endings' private property rights were not infringed when the Planning Board denied portions of the
CUP requesting to erect artificial palm trees on the property.” ( 25)

FACTUAL BACKGROUND

Happy Endings Casino operated in an unincorporated area of Powell County outside Deer Lodge's city limits,
within a planning-area district known as the "donut." After the City and County terminated their interlocal
agreement and the County created District 5, Happy Endings applied for a conditional use permit involving
casino expansion, signs, and 50 lighted artificial palm trees. The Planning Board denied the palm trees and LCD

sign, but Happy Endings did not pursue administrative appeal and later erected 25 palm trees, prompting Powell
County to seek a restraining order.



PROCEDURAL HISTORY

Country Village submitted a conditional-use-permit application for logo signs, an LCD display sign, and 50
lighted artificial palm trees. The Powell County Planning Board approved some requested uses but denied the
palm trees and LCD sign. Country Village did not appeal the Planning Board decision through the statutory
administrative review process and instead erected 25 palm trees. Powell County obtained a restraining order
requiring enforcement of the Planning Board's decision, and the District Court denied Country Village's

postjudgment motion.
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